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ADVERTISEMENT. 



The Dundonnell Cause has, perhaps, excited greater interest, 
not only amongst those connected with the parties, but the public 
in general, than any civil cause that has ever come before a Scot- 
tish Jury, arising as much from the importance and peculiar fea- 
tures of the case itself, as £rom the singular mode in which the 
former trial terminated. On Tuesday the 11th May 1830 it was 
brought before the Jury Court, and, after occupying the Court for 
four days, the Jury, being divided, were unable to come to any de- 
cision, and were discharged, according to the statute, at the expi- 
ration of twelve hours from the time they were enclosed. The par- 
ties were thus left precisely in the same state in which they were 
before the commencement of the trial ; and, on the 4th January 
1831, the case, as^reported in the following pages, was again brought 
before a Special Jury in the Court of Session, in which the Lord 
President Hope and the Lord Chief Commissioner Adam presided. 

The Proprietors of the New North Briton, in which Journal 
this and the former trial were reported, have yielded to a very ge- 
neral desire, expressed among gentlemen connected with the law, 
to extend, at full length, the speeches of Counsel, which were ne- 
cessarily curtailed in the columns of their Journal, and to publish 
the whole in a separate form, uniform with the former. In pre- 
senting it to the public, the Proprietors have to express their ac- 
knowledgements to Counsel for the readiness with which they en- 
tered into their views, and for the assistance which they afforded 
them by the revision of their speeches. It is necessary, however, to 
state, that, owing to circumstances not necessary to be explained, 
only a portion of the speech of the Solicitor-General, Counsel for the 
Pursuer, came under his notice. 



«*» A few copies of the former Trial still remain on hand, which may be 
had at the Office of the New North Briton, No. 5, South St David 
Street. 
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DUNDONNELL CAUSE, 



COURT OP SESSION, 
Edinburgh, Tuesday, 4th January 1831. 

P&ESEKT, 

rrhc RIGHT HON. CHARLES HOPE, Lord President, 
RIGHT HON. WILLIAM ADAM, Lord Chief Commissioxer, 

The Dean of Faculty, (Hope,) Patrick Ro-) ^ 

BERTSOK, Adam Anderson, and W. F. >• m ^"""^ "" *® Pursuer, 
M'Kenzie, Esqts. Advocates, j Thomas Mackenzie, Esq. 

Hugh Macqueen, Esq. W, S., Agent. 
Alexander Shepperd, Solicitor, Inverness, Countiy Agent. 

The Lord Advocate, (Jepfrey,) Solicitor-^ 

General, (Cockburn,) Thomas Mait-I Counsel for the Defenders 
LAND, Andrew Rutherpurd, W. Gib- \ Robert Roy, W S im' 
son-Craio, and W. Penny, Esqrs. Ad- 
vocates, 



Robert Roy, W.S., and 
Others. 



Messrs Gibson-Craigs, Wardlaw, and Dalziel, W. S., Agents. 
Alexander Mactavish, Solicitor, Inverness, Country Agent. 

The following special jury were impannelled to try the cause :— 

Alexander Craig, residenter, Ann Street, Stookbridge, ChanceUw. 

John Wilkle, tailor and clothier. Princess Street. 

William Stewart Watson, portrait painter, Duke Street, 

Alexander Henderson, goldsmith, RankeiUor Street, 

Heniy Currer, builder, Union Place. 

James Milne, architect, Northumberland Street, 

Robert Grahame, merchant, Links, Leith. 

Thomas Anderson Shand, merchant. Constitution Street, Leith. 

William Pattison, merchant. Links, Leith. 

James JHay, manager of the Edinburgh and Leith Ropery Company, Links, 

Leith. 
Adolphus Sceales, rope and sail maker. Links, Leith* 
John Vicary, Ann Street, Stockbridge. 

The jury were sworn to try the following issue :— 

*' Whether the trust-disposition and conveyance, dated 27th August 1821, 
bearing to be executed by the late Kenneth Mackenzie of Dundonnell, and sought 
to be reduced, of which No. 9 of process is an extract; and the disposition and 
deed of settlement, dated 28th August 1821, bearing to be executed by the said 
Kenneth Mackenzie, and sought to be reduced, of which No 7 of process is an 
extract, are not, or either of them is not, the deeds or deed of the said Kennetb 
Mackenzie of Dundonnell ?" 



3 DUNDONKBLL CAUSE. 

Mr Patrick Robertson — My Lords and Gentlemen of the 
Jury^ I can assure you that in this important case I rise to address 
you with no ordinary feelings .of the difficulty and magnitude of the 
task devolved upon me. The extent of the inquiry into which we 
are now to enter is almost unexampled in t}ie history of judicial 
proceedings in this country 7 and I know that I do not draw too 
much on your kindness^ and on your conscientious regard for your 
duty, when I implore you, for the sake of justice, to look cau- 
tiously and deliberately at the evidence to be brought before you. 
I must begin bv entreating you to dismiss from your minds, now 
and for ever, all that you may hav6 heard, ot reai, or conjectured 
about the Dundonndl cause; whatever publications may have 
reached you ; whatever clamour or excitement, on either side, has 
existed, you are ^worn to decide the case qn the evidence, and you 
are bound to dismiss from yoi^r minds all that you have previously 
heaM o& the subject ; afid wh^n I ask yoti to do this, I ask nothing 
unreasonable of you, or unfair to either party in the cause. The 
case, as you see from the issue, regards the reduction of certain 
deeds of settlement executed by th^ late Kenneth Mackenzie, £s^. 
of I)undonnell ; and the sole question for you to try is, whether 
these deeds of settl^inent,.by which he dismherited his brother and 
his brother s family, and left his property to strangers, at kn^t to 
his blood, are the true deeds 01 Kenneth Mackenzie ? 

The estate of Dundonnell is situated in a remote part of Ross-ahire, 
one of the most remote counties in the Highlands, about sixty miles 
from the. town of Dingwall; and for thirty or forty of these miles 
there is no<ci»idage road to Dundonbell, ann hardly ahorse road lead- 
ing to it. From the remoteness of the situation, you will see that the 
evidence must be limited, so fi^r as regards the latter part of D^n- 
donnell's life, to those who had occasion to be in that part of the 
country. By a contract of marriage in 1785, George Mackenzie of 
jDundonnelly the f$itber of the late Kenneth, destined the estate to 
tTie heirs-male of the marriage. Of that marriage there were born 
three sons and a daughter ; the eldest, Alexander, who became an 
apprentice to a writer to the signet in this city, and who died before 
the death of his father ; the second, Kenneth, the alleged maker of 
the deeds, born in 1790 ; and the third son, Thomas, the pursuer of 
the present action; and the daughter is the wife of the Rev. 
Dr Ross of Lochbroom. In eai'ly life, Kenneth was marked by 
the imbecility of his character. He was incapable, from natural 
deficiency, of learning or following his studies in the way the other 
branches of the family did. tie kept aloof from the other children, 
wandering alone, 0t associating ti^ith fools or idiots about the place. 
He betrayed a singular propensity, a singular predilection for all 
kinds of poultry. He had the good fortune to oe borji in the bet- 
ter ranks of life, otherwise he could not have shown that small de- 
cree of capacity, which, by diint of education driven into him, and 
the society in which he lived, made him conduct himself in a more 
tolerable manner than his incapacity would otherwise have per- 
mitted him. In 17^ he was put under the guardianship of the 
Rev. Niel Kennedy, now a respectable clergyman, who remained 
his tutor at Dundonnell till 1801. He was succeeded by his bro<> 



ther^ tb^ Ber. John Kennedj. Thes^ raitlemen I wiU Ipnfj^ be- 
fore you, and they will be able to detailto you the early habits of 
this unfortunate person. He did acquire writing, but arithmetic 
was considerably oeyond his powers. Every e^^ertion was made by 
his tutors to instil ii^tp his mmd such education as his capacity en- 
abled him to fo^ow. He was a good-natured lad, easily imposed 
upon^ easily flattered, and easily led. His attachment to his re- 
latives, so w as he was capable of forming attachinents, was kind- 
hearted and good. He was of great timidity of disposition, and, as 
X shall show you hj clear evidence, he was the source of the bit- 
terest regret to his psurents, from his incapacity and inability to 
conduct himself witn ordinary prudence. JSvery exertion beii^ 
made to improve him at Dondonnell, in 1804 he was sent to Aber- 
deeii, and placed under the tutorage of the Rev. Niel Kennedy, 
who had been appointed minister ofthe Gaelic congregation in th^t 
, «ity. X call your attention thus early to a letter written by George 
the fiather to his eldest son, who had come to the office of Mr Ken- 
neth Mackenzie, W. 8. Edinburgh, dated the 1st March 1808:— . 

Dear SAvnT«— I ^t the pvoof token at JnvemeM by Mr Mackenzie. M(r 
Dimcui was very active in getting it taken. Sandei9 at BracUach, and be, the 
banker, showed his friendship in taking the proof. I wrote Mr Kenneth yesterday^ 
expecting he would give every aid, so as to get it over or the session is up by sXi 
means. I hope you received it or now. Vour br&ther Kenneth gwee me tfetf 
great concern^ and lie unti not be advised by Mr Niel. I must have him remoV" 
edfr^tn tfieve against the latter end of March^ pr. early in April, I wish to send 
him to some academy, and to a man who tcould take strict charge of Mm, and o 
jnan of morals and character, I mean to keep him only one year at school, so M 
he may be capable4e write and speU, [he was at this time 18 years of age,] amd 
know to transact any business he may follow. He is ignorant and proud, and 
that is instilled in him where he is, God knows who directs him, but I am perm 
euaded Mr Niel and his wife gives him every attention^ and endeavours to keep 
him at his educatioln with a private tectcher, f wrote Mr Kenneth if he could ckm 
red me w^ere to send fUm, and to whom, I hope when you settle the teinds, you 
will not neglect to look out for a place for him of good fame, and will stricd^ 
look after him. Your mamma is but poorly. She is to write you soon. 8h^ 
Jean, and Mr Bnncan, join me in compliments to you. — I am, ic» 

Here is real evidence under the handwriting of the &ther, that &• 
did not consider Kennejth capable of conducting; himself, andof th^ 
difficulty of instilling into nis mind the rudiments of educ^tlpm 
In Aberdeen, notwithstanding the exertions of Mr Kennedy, and 
a private tutor, the Rev. S^r Finlay, i^; was extremely diffi-. 
cult to make him apprehend any thing. His appearance thero 
will be. described to you. His habits were of the grossest descrip^ 
tion — w^md^ring abput without stocldngs, and associating with cil4 
women. He had no amusement, except his affection for the fowls. 
Mr Kennedy was afraid to leave him alone, or to give him tho 

?ocket-money usually given to young men in his station in life, 
le would sell his clothes for trijiKets ; he was easily intimidated, 
and easily flattered. Mr Finlay could not make him comprehend 
the day of the week, the month, or the year of God. He was 
treated by the boys as a fool, and went by the name of the High- 
land minister's fool, and I believe he was paricatured in the print 
shops. Here a scene occurred strongly indicative of that imbecili- 
ty which never forsook him. An attempt was niadp Ito inveigle 
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liim into a marriage witk a person nnsnitable^ wlien lie was alMmt 
19 years of age. Mr Kennedy thought it necessary to interfere^ and 
the bridegroom was carried away in tears by Mr Kennedy from 
the object of his affection. An attempt was made to detain him^ 
and Mr Kennedy was obliged to threaten to send offic«« to force 
bim away^ if the parties wonld not give him up. Upon taking him 
home^ he was loclced up for the nighty and next day he was sent 
from Aberdeen to his uncle at Nairn/ to be ^ut out of the way. 
The parole evidence upon this subject is supported by another 
letter from the father^ 'mio.had heard of this extraordinary mar- 
riage. It is addressed to Mf Mackenzie^ banker at liiverness^ and 
dated 9di April 1808 :— 

Bear Sir-«-I had letters late last night from Sandy, of the Ist and 2d Aprils 
and a letter from brother Simon from Nairn ; and yon may rerily believe me that 
my wife and I are greatly distressed since we received them ; and, by what Simon 
writes me, he came to consult you upon the business. I have only to say thitt 
nothing ever distressed us in the manner this unlucky affair has ; hut still we 
have hope that our friend's counsel and plan may, with Ood*a assistance, turn out 
better than we expect. Therefore, I run the bearer express, in oider that you may 
detain this unlucky youth at your house till I arrive, and till I concert with you 
and his unde what is to be done. This is in the event he has left Nairn ; and 
if not, I wrote his uncle by this express' to keep him there, and not let on diat'I 
am going. I shall be at your house (God willing) Wednesday or Thursday at 
farthest. My distressed wife joins me in kind compliments to you and fiimily.— . 
And I remain, yours, &c« 

Here you see for the imbecility of this unlucky youth he felt bit- 
terly. He appears afterwards to have gone to Inverness^ and again, 
in September 1808, George writes to the banker — 

Mr Frank Gillanders leaves here to-day. I wish my Kenneth was so solid as 
Frank ; I do not know on earth how to dispose of him ; but I suppose, if no bet- 
ter does, he must go to the army, as he is qualified for no business. My brother 
leaves* here also U)*day, as he sees the weather so broken. Sandy is to remain for 
some time. I never knew a country so reduced in point of money or credit as this 
coast is ; nothing but failures every day ; nor do I suppose there will be a shilling 
of rent paid this year in the parish of Lochbroom* No fishing^ ox the least de« 
mand for black cattle ; in short, credit is at stake. 

To the army he accordingly was sent, having obtained a commis- 
sion in the Koss-shire mmtia^ which he joined at Hillsea Barracks; 
and a pretty officer he was. We shall bring before you some of 
the officers, and the respectable surgeon of that regiment, to give 
their own description ot Kenneth. One of these happens now to 
be a physician in Edinburgh, my friend Dr Borthwick, and who 
had occasion to observe him when called upon to give him medical 
advice, in consequence of over-eating himself; and notwithstanding 
the remonstrance of Dr Borthwick, he stuck to his beef-steaks and 
his favourite drink, cream. Did he enter into the usual conversa- 
tion at mess, trifling as it was ? He did not. With him there was 
no occupation«->no reading of books — no reading of newspapers ; 
but he nad his cocks and hens in the barracks, and these were his 
great delight. He also amused himself with stories of ghosts and 
witchcraft, in which he was a firm believer. He frequented the 
mess-kitchen ; and when on parade, he was attended by a serjeant, 
who pricked him on the right and left, that he might be able tp 
perform his duties. The Ross-shire militia came to Leith, and was 
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btatfoned at Pennicnick. There he made exhibitions which indi« 
cated that he had no sense of shame. The witnesses will describe 
them to you. When in L^ith, he was afraid to go home in the 
dark ; and when risiting a friend in the evening, a chairman was 
sent to accompany him home^ not frdm excess in drinking, but from 
a fear of ghosts. In 1812 or 13, he obtained a commission in the 
Inverness-shire militia. He ix^se in rank. In intellect never. His 
habits continued the same. He had persons who generally wrote all 
his letters for him. We 'are fortunate in being able to bring Dr 
Campbell^ who was the surgeon of that regiment, and now in Edin- 
burgh, and another medical gentleman, and they will describe him. 
He had the honour to be present at a review before the Allied 
Sovereigns on Portsea Heath, while the regiment was stationed at 
Portsmouth ; and in marching along with his regiment, he was put 
behind a hedge to be out of the way, and was afterwards taken up 
and sent home in a post-chaise, from inability to make any exhibit 
tion. On the 2l8t November 1813, the eldest son, Alexander, died. 
This of course was a source of great regret to the father; and I be- 
lieve we shall be able to prove, that while he mourned over the loss 
of his eldest son, he also deeply regretted that his estate should fall 
into the hands of a fool. Soon after this, he communicates the mat- 
ter to his friends, and on the 15th December of that year he vsrites 
to banker Mackenzie ; and after deploring the loss of his son^ he 
fiays — 

I fear Kenneth has gone to Holland. I wrote Kindace to atop him ; he is a 
sOlie senseless boy ; never studies his company or credite. 

And on the same day he writes a letter to the pursuer of this ac» 
tion^ in which, after deploring at some length the death of Alexander, 
he adds-— 

I fear Kenneth*s judgment — he is uncommonly sillie, and fbnd of low com- 
pany ; if this continues by him, he'll repent it ; and he is expensive and sillie to 
an uncommon degree, and minds nothing but his sillie dress — no word of credite 
or honour with him. 

I say that the parent's heart must have bled when he recorded the 
character of his son, and the heir now to succeed to his family, in 
these very strong expressions. The regiment was disbanded about 
1814. Vou must expect, from the character of this man, that he 
was not careful of his money matters. This also was a source of re- 
gret : and accordingly, on the 20th of August 1814, the father writes 
to the banker—' ^ 

As to the letter you enclosed me, I do not know what pretension or cause for 
asking such, but mere dissipation and folly ; and till a proper atonement is made 
to me, for lavishing more than his pay as a Captdin, and furnishing him money 
at different times-^it was radier more than should have been done ; and I am de- 
termined to abide as I am, with lespect to monsy matters. 

His extravagance and folly still continued, and his father again 
writes, on 5th June 1815, that he would make no farther advances. 
What does he do next ? He takes a place called Seabank, in the 
neighbourhood of Inverness ; hires a great number of servants, and 
conducts himself in a very absurd manner. Several witnesses will 
speak to this. He has poultry there in stiU greater numbers, and 
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you will fijid him/ on some occasions^ ^^ W d^ gnmndi groircl- 

ung in the dust^ with his hens pprchea upon his shoiUdersu Hese 
he had an hospital for sick hena^ and he gave them names and de- 
signations. His belief in ghosts increased instead of diminishing* 
I^ believed in charms and spells, and had white and red tape tied 
round his legs to keepaway the witches. He was visited here l^ 
the common idiot of Edinburgh, called General Brown ; and yoa 
will find them sitting together^ adorned with mock moustache*^ 
drinking their cream^ and going through their military e:&ercise8. 
Another scene also took place herej, exhibiting ,th^t want of shame 
which he had shown in the early part of his life« In another letter 
of the 20th November 1815, from his father to banker Mackenajej 
we have the following : — » 

His taking the fiurm yon aBnde to, seenoto to me tliat he Ig not in his proper 
sensei, or that he has done^ or got done, what oannot he reversed ; hot what- 
ever is behind the curtain, or is fixed oa ^iennetl), time wiU tell, but I rely on 
your letting me know every circumstance, o^ what, induced him to take such a 
-farm, or if you know or heard of his marrying any one in the town or neighbour- 
•hood of Inverness, or while at Portsmouth ; btit I shall take care that he shall 
not be bettered one penny sterling, by me (vmy order, tiBmiclitime as he shows 
me, [not by merit, certainly, I should think] and the world that knows me, that 
he reclaims ; and even should that be the case, he will have but a poor chance of 
ever enjoying what belongs to me if £ can ; so please let me hear from you ia 
course, and weekly, if you please, regarding him. 

On the 11th of December 1815 he writes to the present pnr« 
suer-— 

I have no news in the world to amuse you with, but what will surprise you a 
good deal to hear, that your brother Kenneth has taken the farm of Seabank with- 
t>ut letting me know, or the banker, as he says himself^ nor had his mother or I 
a letter from him since he left Portemouth. His conduct surprises us, and the 
banker says the same ; however, I suppose he means to marry, if not married f 
he has collected at Seabank a number of Lochbroora servant^ such as Aby, John 
Kenneth's daughter from Ullapool; Isobel Bain, the smith's daughter, that 
served John Bain in Corihail ; a cook-maid ; Allan Maclauchlan, that married 
Aby Miller, for his grieve ; John Fraser (Rachel's son) ; and a body-servant— 
being six in number at Seabank. His regiment was sent to Torres about a fort- 
night ago, and, as I am told, he. comes frequently to Seabank — so that he must 
have something in view which the banker says is not known to him ; however, 
his misconduct will not hurt you in the least, whatever it may better you. He 
never consulted me on any point, and so will appear by him. I shall write you 
in the next any thing that I hear of Kenneth's future proceedings, as his .con- 
duct does not surprise me in the least, as he is not possessed of common sense. 

The regret which the parents of this unfortunate lad felt remained 
with them to the last. George again writes th^ pursuer on the 19th 
Feb. 1816^ in which letter he says — ." Your mother and I are giving 
way fast^ and consequently we look up to you as our only helper/' 
I say that this is testimony beycmd all value. There is here wrung 
from the heart of this parent^ attached ks he was to thisjpoor lad, s 
description of the character of that unfortunate son. " We look to 
you in our declining years as our only helper." Had Kenneth been 
a person of ordinary understanding and conduct^ what father would 
have thought of dfsinheriting him, or looking up to his younger son 
as the prop and stay of his house ? This resolution was one he fol-. 
lowed up with the strong intention of making a settlement, and en- 



tidihig thtf prop^rtj eii his son Tliomfts^ xAAch, uirfortiinately^^ was 
n<yt carried into efi^ct. The fathet di^ on 26th September 1816^ 
at Inverness. We shall be enabled to describe to you, by a witness, 
the scene of his deathbed ; and I believe you will find in that scene 
expressions of regret with regard to Kenneth, such as appear in his 
. letters to Thomas, dropped from his dying lips ; and tnat his own 
dissolution was nothing to the dying man, to the distress which he 
felt that the honours of his* house devolved on one so unworthy to 
wear them. Kenneth took no charge of the funeral. The younger 
brother took the <;harge of it. Kenneth attempted to uplift his voice 
in prayer, but the attempt failed, and it excited, even upon this so- 
lemn occasion, the laughter, the unrestrainable laughter, of those 
who witnessed the mockery. 

Before I leave Seabank, I shall call your attention to a specimen 
of Kenneth's own hemdiwork. You will be told of the number of 
letters written by this well-educated captain ; such of those letters 
which are holograph of him are consistent with our theory of the 
case, but are contrary to the theory of the defender. I will show 
you one of the lettera of this well-educated gentleman, who had two 
tutors at Dundonnell, and three at Aberdeen. And how does he 
write to his mother ? 

« 

Seabank, 7^^ March 1815. . 
Mt Bear Mothes — I should have not neglected writtmg you for it is your- 
self that minds me however I may have it in my power yet to mind you and re- 
pay you for all your trouble and anxiety about me however distant we may be on 
this present occasion, yet there is none of them that wishes you better thene I do 
and feel a great deal the loss of your good advices towards rae which I have few 
friends to look up to but the Great One who is alwas about and has brou^t me 
out of a great deal of difficulties an^ still supports me yet. My dear mother I 
never thought there would be such a reformation on me for I am too strict upon 
my servants they can hardly say that 1 am an easy master to serve I am to much 
of your own way of thinking for the tnote you trust to one the less they do I am 
tifnid they will make me a giming creature for I am continually scolding them I 
am sorry 1 wrote John Fraser at all fot I have a favourite boy and I am aflaid he 
is not a goOd companion for him John would make aney one belive be is a good 
worker but shew me the one I would give for Allan he. is so quiet and does every 
thing without being asked but John makes me think shame he is so Indolent In- 
clined I was obliged to scold him severely he tells such a deal of lies that I am 
not beHve him he is to fond of his bottle I feer but I hope you won*t mention what 
I said about him Many thanks to you for your present of beef I am afraid you are 
robbing yourself I know every thing is hard enough upon you at present no per- 
son knows that but those that is seen it and many us die time I felt for you that 
dirty body Finlay wont carry any thing I was going to send you four beautiliil 
n^ilk cogs for your own use might you not send me word when you wanted aney 
thing to be carried to Lochbroom my c6up and horses wOuld be at your service 
aney time the length of Kirktown It defied me to make Finlay carry the dose 
stool I offered him aney thing but he would not do it if you would like I should 
send you two flocks of chickens if you would rather that then sending you a cock 
and a hen I would send them both Isbal could not get the shoes cheaper than 
three shillings Finlay says you only gave him twenty pence we would not take it 
I have got three milk cows and expects two more I sell the milk in town every 
dkf it amounts per day to twenty pence and sdnds my eggs to market, regularly 
gtts s^en pence the doxen for them, — there is no eggs to be had in town excep 
my own, they are of a very laying kind. I mad fresh butter for the first time 
yesterday, which was very good. I have been complaining for some time back, 
but I am getting better now, — it was with boil upon my stomach [arising firom 
th^ beef, I suppose] I could not ttd^e aney thing but it always returned in a few 
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mintttes I never faardlf go to town at idl, I have plenty to do at homt . the tteal 
is very cheap, a ahiUing per peck. I am going to write to my fatht * ; I dont 
know how he will receive it ; as it is your particular desire, I will do it I hope 
you will excuse the shortness of my letter. I remain, Slc 

Shortnessof the letter ! I hope you will excuse the length of it^ ^gen-> 
tlemen. He had been stationed for some time as captain in comn.and 
cf a detachment at Fort George, and you will hear the eloquence of 
my learned friend the Solicitor-General explaining to you with whi;t 
vigour and power he discharged his duties ; but, in point of fact, 
he did not attend the parades there ; and when he did go, the Ser- 
jeant pricked him on. He showed him how to sign the returns ; 
and one of his military manoeuvres was, that when a drunken 
drummer was carried to the guard-room, the captain followed, and 
kindly carried the drummer's shoes. Here he became acquainted 
with the family of the Roys. The family consisted of !Dr Roy, 
the surgeon of the fort ; of Mr Robert Roy, W.S. of whom we shall 
hear enough before we are done ; and of several daughters, one of 
whom was ultimately married to Kenneth. The father by this 
time was dead. Kenneth improved not in his military acquire- 
ments, nor in his literary attainments ; but he had one improve- 
ment dear to the eyes of the lady, dear to the eyes of the family of 
that lady — ^he was now the Laird of Dundonnell, and had succeed- 
ed to the estate. I believe the estate was clear of incumbrances at 
the time, with the exception of one bond for L.6000, which sum 
had been borrowed to pay off the debts which Kenneth had incur- 
red at Seabank. It yielded at this time from L.800 to L.980 a- 
year. After his acquaintance with the Roys he came to Edinburgh ; 
and it is material to observe, that in July 1817 he set his hand to 
a deed, leaving his estate to my client, the pursuer. Miss Roy 
brought no tocher^ but there was a contract of marriage made out, 
and a precious document it is. It is a contract by which I fearless- 
ly say^ while they cc^osced Dundonnell, they set their hand to 
' their own disgrace. L.900 a-year was the outside of the rental. 
How much money did she get, think yeu ? L.500 to Miss Roy, 
who brought nothing, by way of pin-money I which is not custom- 
ary in Scotland, except in families of great distinction. The con- 
tract goes further ; it begins by conveying the lands to Kenneth 
for his liferent only, and the heirs of the marriage in fee ; 

^-reserving full power to sell and dispone ; but with the special assent and con- 
sent of the said Isabella Colina Roy, and not otherwise ; but excepting always 
from the power of sale the liferent annuity hereinafter provided, which was declar- 
ed irrevocable, agreeably to the following deed i — ^^ In which lands and others the 
said Kenneth Mackenzie bound and obliged himself, his heirs and successors, to 
infeft and seise himself in liferent, and the heirs and others above-mentioned in 
iee ; and he further bound himsielf and his successors to make payment to the said 
Isabella Colina Roy, yearly, during all the years of her life, not only during the 
subsistence of the said marriagey but after his decease, in case she should survive 
him, a free liferent annuity of L.500 sterling ;** 

80 that, without the consent of Isabella Roy, the unfortunate man 
could not contract sixpence of debt, nor dispose of an acre of his 
estate. Here is an interdict against him, *• out .excepting the life- 
rent annuity, which is declared irrevocable." So, not only was he 
restricted^ but she was, out of L.900j to have L.500 for her own 
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nse^ but restrictable to L.400 in the event of there being children. 
They were to go to reside at Dundonnell ; • and this kidy's pin- 
money^ who had not one farthing of tocher, was to be L.500, living 
quietly among the mountains. Then it is pretty tightly fenced ; 
there is power given to her, without consent of her husband, to up- 
lift and discharge the annuity ; and there is given to her, in the 
event of her surviving, the half of the furniture. She was to be 
infeft and secured in her L.600 a-year, whatever became of the 
rest of the rents. 

Now, did you ever hear of such a contract of marriage ? I ask, 
under the correction of this Court, whether such a deed was ever 
seen ? L.500 a-year of pin-money out of L.900 ! and the husband 
to be tied up not to interf<M-e ! This was right enough, if they 
wished to cognosce Dundonnell, and quite consistent with his im- 
becility, but totally inconsistent with the theory on the other side, 
of his being a person of ordinary capacity. This contract is dated 
25th August 1817^ and, after residing some time at.Seabank, Ken- 
neth and his lady go to reside at Dundonnell. Meantime Mrs 
Mackenzie, a tolerably adroit penwoman, commences keeping a set 
of books, which so far back as we have recovered them, commenced 
15th October 1817, and are entitled, *^ Account of money laid out 
by Isabella Colina Mackenzie." She commences also to correspond 
with the agents of the family, and she conducts the whole of Dun- 
donnell's' Correspondence, ohe manages all the laird's affairs, and 
the laird into the bargain ; she corresponds with her brother 
Robert on matters of business ; irith Mr Macandrew, agent at In- 
verness — of whom more anon — writing admirably of cash credits, 
bank bonds, &c. These are sent to her with instructions how her 
husband was to sign the necessary instruments for carrying on the* 
affairs of the family. 

To Dundonnell then they came. What are his habits ? His 
torpidity increased to a degree almost inconceivable ; he conducted 
no business — attended no county meetings: took no share inroadbusi- 
ness : no share in the sports of the country — no fishing — no shoot- 
ing : he had hi% cocks and hens to the number of 2000, which, with 
his hen-wife, were his chief companions. He became more and 
more timid ; he got more and more afraid of witches and ghosts. 
General Brown visited him at Dundonnell, and the laird received 
him with open arms. He had other idiots residing at the place at 
the time. You will find him engaged on Sunday forenoon with 
idiots, with flowers in their heads, and amusing himself by causing 
them to dance, and jump over sticks. We have Mrs Mackenzie 
boasting how like the laird she could sign and write. Dr Wishart, 
the family physician, was not allowed to visit him when sick ; Dr 
Adams was preferred, the brother of Mrs Mackenzie, resident at For- 
res, at a great distance from the house. There was a servant in the 
family of the name of Campbell — I almost tremble when I mention 
the name of that man, but mention it I must, mention it I shall. 
Dundonnell, torpid as he was, uneducated as he was, had still about 
him human feeling — feeling that can hardly be dignified by the name 
of human, as he had it ; but he had a feeling of jealousy against this 
man Campbell. God forbid that I should say it was just. That is no 

B 
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paH of my ea«e« Just or OBJost^ I cure not ; I>inidoniidl ImkI hk 
suspicions, and had express^ them to many. He expressed his 
abhorrence of Campbell and his anxiety to have him dismissed ; 
but dismissed he was not. Mrs Mackenzie would not permit it. 
If she were as pure as the unstained snow^ when she heard that 
this suspicion lurked in the mind of her husband^ in the name of 
Heaven why was he not instantly dismissed for ever, when he was 
the object of aversion or detestation to her husband ? But no ; the 
laird could not get quit of Campbell ; and you will see that we are 
justified in bringing this painful matter before you. In autumn 
1819 Robert Koj paid his first visit to Dundonnell. His first 
visit ! Would to God it had been his last ! I make that prayer 
not so much in behalf of the pursuer, but I make it in charity to 
Eobert Roy himself; and this visit he describes in the record of 
these proceedings as follows :»- 

It WM in the coune of that fint nsit, in 1819, that DondonnfU p«t into the 
defender*! hand a written note of instructions, which he directed him to tranemit 
to Mr ^neas Macbean, then his agent, containing the heads of a settlement of 
his estate in entail, in fiivour of the heirs of the marriage, then of the defender 
and other heirs substitute, under burden of his wife^s liferent, and certain legacies 
and piOTisiont. Nothing could haTe been more unexpected to the defender than 
this cmnmumcatioo. He remonstrated at the time ; but was told it was not a 
matter finr his consideration, that Dundonnell had WeU reflected upon it, and that 
his resolution was decisive, to exclude his brother and his family, and to settle 
upon his sister'^s fiunily sufficient provisions in money. In communicating this 
note of instructions to Mr Macbean, the defender expressed a very strong opinion 
to that gentleman, that one of Dundonnell's nephews or nieces would ultimatelf 
be his heir, and begged him to keep this distincdy in view, in framing the dausea 
of destination, so ftr as regarded heirs to be afterwards named, and in reserving a 
power to revoke and alter in the most ample and comprehensive terms. 

About this time Mr Roy was substantially ike agent managing the 
affairs of Dundonnell ; ne was in the office of Mr .£neas Macbean, 
but yott will see from a mass of letters that he was well acquainted 
with his affairs. From 1819 to 1822 there are only eight letters 
from Mr Macbeaa. Roy was in correspondence with his sister in 
every thin^. I pray your attention to what was done in 1819. 
He got this note of instructions, he tells us, on hi% first visit, with 
an expression of Dundonnell's full resolution to put the estate past 
his brother. We have recovered written evidence, which shows 
how Mr Roy set about the work, in the following letter dated Fort-* 
George, 5th September 1819, addressed to ^neas Macbean : — 

Mt Deaa Sib— J have now returned from Ross^hire. DundonneU, you 
will be glad to hear, is in good health, and takes continual exercise. 

The subject about which he expresses most anxiety is his settlements. I 
annex a copy of the letter of instructions written out by himself. I shall, in case 
of accidents, keep the principal till I have an opportunity of delivering it to you 
personally. I also annex a note of the legacies, the original of which I likewise 
hM. He desires that the scroll may be ready for him by the time I go back 
there, which you know must be in twdve days hence at fiurdiest. But it is quite 
indispensable that you too should make arrangements for going there from In-* 
vemess. 

I wish that his letter may sufficiently explain his intentions. You will ob- 
serve that in it t am named afVer the heirs of his marriage, reserving power to 
alter. Now, although he is folly determined on excluding Thomas altogether, 
yet it is only for the present, and from i>er8onal and temporary reasons, that he 
passes by I>r Rosses children. One of them, I am confident, will ultimately be 
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hb heit ; and yoa win require to keep this In liew, In directing die daaws of en- 
tail Bgainet the heirs afterwards to be named, and also in making the ebuse, re- 
serving power to alter, as to the heritage, as ample as possible. 

The Hferent to Mrs Mackenzie, and to me, whom fiiiling, to the trustees, un- 
der burden of debts and legacies, 8lc, and then to the heirs, was adopted by Dun- 
donnell, as being the best calculated for getting his intentions effected. If any other 
is moie digible, he expects you to suggest it. I shafll daily expect to hear from 
you. 

I waited on Dr Ross. Did his words and acts correspond, no cause of offence 
would stibsist between him and Dundonnell ; and I am quite sanguine that your 
presence would go far to remove differences. That consideration, as well as the 
incomplete information regarding the minutiae of the settlements, will, I trust, at 
once induce you to visit your client. 

J shall make their other matters the subject of a different letter. — Sinceiely 
your's, &c, 

(Copy NoTB of Inbtkuctions by Kennetk Ma^enzie, subjolBed 

to the preceding letter.) 

DondonneU House, 31st August 1819. 
Bkar Sir— I stibjoin general heads of the settlements of entaU I formerly 
spoke about, and "desire that you will immediately complete them. The heirs ef 
my marriage to be first ; then Robert Roy ; then Kenneth Adams^ Joseph 
Adams ; then Strsthgarve*s second son ; then my heirs whomsoever, reserving 
right to prefer others ; the legacies to be according to a note I shall send of them; 
and other particulars. I wirii a liferent of all to Mrs Mackenzie and to Robert, 
and then to tliese trustees ; Dr Roy, Mr Adams, Mr Mackenzie, Strathgarve, 
Captain Campbell, Mr Anderson, banker, Mr Macbean, ,Mr Macandrew, or one 
of them accepting. Make any suggestions you think advisable in the saoll, as 
I shall carefully revise it. Yours^ &c. 

(Signed) Kenneth Mackeni^ie. 

Here then Mr Roy, by his own account, on his first visit receives 
the note of instructions, which is really a curiosity. Remember 
the description I have given you of Dundonnell — ^think of his early 
history — remember his habits, and now look at this note of instruc- 
tions said to be holograph of Dundonnell, and to be the spontaneous 
effusion of this country gentleman. Look at the terms of it. I 
doubt very much if any one of you could compose such fi document 
as this ; 1 am sure I could not without assistance: It happens to 
be addressed to nobody, but dated Dundonnell House, 31st August 
1819, and begins, '' Dear Sir." Recollect the letter about the hens 
and cocks. Contrast that note with it. This man, in the scale 
of intellect I have described, is made to write, if he did write that 
note of instructions ; and so cautious and strong-minded a man is 
he, that notwithstanding the fullest confidence he had in Mr Mac- 
bean, he writes to him that note of instructions, as if he said, 
" These are my instructions for my settlement, but have a care how 
you follow them," for " I shall carefully revise the scrolls !" What! 
this man revise the scrolls 1 He correct the entails ! He look 
that every thing is tight and right I Then follow the legacies ; 
and how are they expressed ? Pretty well for this well-educated 
captain. 

Legacies. 
To Mrs Ross (excluding the ju8 mariti), L.6000 in liferent, and to the chil- 
dren equally in fee [pretty complicated, you must observe, gentlemen] interest 
payable from the time of her husband's death, or in the event of her predecease, 
to the children respectively from that term — under the control of the representa* 
tive under that deed. [Tolerably complicated again.] 
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To the heir of the body of Thomas, L.1000, interest from his attaining twelve 
years, under control as above — ^principal of this and former legacy payable oa 
legatee's being of age. 

To Kenneth Adams, second son of George Adams, residing in Forres, L.1000y 
interest from legator's death, principal payable as above. 

To Louisa and Patricia Roy, L.IO0O each, interest as above. The three last 
legacies to be each augmented to L.2000 if Mrs Mackenzie dies before they be- 
come payable. 

To Robert Roy, L.2000, interest as above. But, if any legatee succeeds, the 
legacy to be held as paid. 

Mrs Flora Mackenzie, Dundonneirs nurse, whom failing, Aby Mackenzie, or 
Robertson, her daughter, to occupy for their lives the farm of Gorstinore rent free^ 
and the representative to aUow 40 head of sheep to graze on the Mains. 

Now, remember what I told you of Mr Campbell, and of Kenneth's 
aversion to him ; and if you can in your imagination figure to your- 
selves the last man to be recorded in the will of tbis individual — no 
matter whether his suspicions were just or unjust — would you not 
conjure up any human being sooner than Campbell ! The note conti- 
nues to state, " Dundonnell verbally added, that Alexander Camp- 
bell, if continuing in his service at the time of his death, was to have 
an annuity of L.20 V* Let the suspicion be as foul as they repre- 
sent it, can you imagine that this man, if he had the ordinary feel- 
ings of a man, could have ever made such an addition to his pro- 
posed settlement as this ? But such is the document which he 
transmits to Mr Macbean. Now, after having written tljis letter, 
we trace by dates, pretty tightly, the course by which Roy proceed- 
ed, step by step. He had written that he was to be at Dundonnell 
twelve days after the 5th September, then on the 12th he writes to 
Mr Macbean from Forres — 

Mr Dear Sir — I am anxiously looking out for a letter from you. As the 

bond has not yet been sent for Dundonnell^s signature, I am apprehensive that 

' some unexpected obstacle to obtaining the ]oan has occurred. If so, there seems 

to remain only the alternative of a sale ; and it, I have no doubt, will, on your 

recommendation, be readily adopted. 

Mr Macandrew has retired bills and paid petty accounts to the extent of L.75 ; 
there is another bill of L.58 noted at Inverness ; and as Dundonnell intends 
coming down here on the latter days of this month, he will require a farther sum 
on that account, say L.200 in all. You can remit through the Bank of Scot- 
land ; and as I go again to Dundonnell on the 20th, it wiU perhaps be as well to 
make it payable to me ; or unless I hear from you to the contrary, I shall draw 
on you for it at one month's date. 

I waited on Dr Ross, who manifests much inclination for a cessatiou of hosti- 
lities ; he has deferred all active measures till you come north, and I trust things 
will then be settled. 

I devoted almost the whole of my time at Dundonnell to Mr Urquhart's ac- 
counts. They are unintelligible and extravagant. He quits his place at the 
term, and a happy riddance he will be. — Yours, &c. 

Here he states that he was going on the 20th to Dundonnell, and 
the same day he writes to Mr Cumming — 

I shall be within your town of Dingwall about Monday week ; and write you 
now to request that your accounts against Dundonnell may be in readiness by that 
time, as it is wished to get them looked over while I am with Mr Mackenzie. 

Then on the 13th Mr Macbean writes to him, acknowledging his 
letter of the 5th, stating that neither Thomas nor Dr Ross's 
family ought to be overlooked, and ought to be called next after 
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the heirs of the marriage^ and should therefore form the draft after 
that footing. 

I shall endeavour to have it in a packet at Dingwall by Saturday or Sunday 
next. If Dundonnell, however, remains still of his former opinion, as expressed 
in the copy of his letter sent to me, I would like that the alterations and complex 
tion of the settlements were managed by some other man of business. There is^ 
besides, a propriety in this, and I know Dundonnell will not take it amiss. 

This is creditable to Mr Macbean^ but inconsistent with the 
theory of the defender. The packet was to be at Dingwall by Sa- 
turday or Sunday next. Then on the 16th September Macbean 
writes directly to Dundonnell, stating that he now sent the drafts 
by the mail coach, and stating also that he mentioned to Mr Koy^ 
in a letter of the 13th current, the reasons which induced him to 
recommend an alteration in the instructions. Then on the same 
day Macbean writes to Roy that he had prepared and sent by the 
mail the draft of DundonnelFs entail and trust-deed in a packet to 
Dingwall. Roy knew that a packet containing these deeds was 
sent to Dingwall, and what does he write in return ? Remember 
he stated his intention of being at Dundonnell. Then, on the 21st 
of September, He writes to Macbean the following letter : — 

Your letter of the 13th September arrived here when I was absent on a visit at 
Forres. I presume you addressed it to me, instead of to Dundonnell himself^ 
who alone can judge of it, as through me his instnactions were transmitted to you ; 
but that was done merely because it appeared to him not unlikely that you might 
have, left Edinburgh on your way north before it could have reached you ; and he 
desired me, if, on inquiry, I found that had been the case, to leave the letter with 
Mr Macandrew, that the deed might be prepared by him. I have now, however, 
forwarded it to him, and shall be glad to find your matured opinion induce him 
to adopt, in his settlements, the alteration which already I have earnestly, but in 
vain, recommended. That recommendation I repeat in the letter which accom- 
panies it, and I shall beg your perusal of a copy of it retained by me. 

Now, he knew the parcel was at Dingwall. He writes to Mr Mac- 
bean, consistently with his former intention, that he was to return 
to Dundonnell, and to leave Fort George that day (the 21st). 
The mail ^es round by Inverness and Beauly to Dingwall, Dun- 
donneirs post town. Roy crosses the ferry to Fortrose, and gets 
to Dingwall in time to receive Mr Macbean's parcel ; and upon the 
day which he records in his letter that he is setting out for Dun- 
donnell, *he writes the letter of remonstrance, to which I shall call 
your attention presently ; and we shall prove by the marking on 
the back of the letter, in the handwriting of the postmaster, that 
he must have got possession of his own letter to Dundonnell — an 
admirable letter for the purpose of evidence for the pursuer : — 

Fort- George, 21st September 1819. 
My Dear Sir — I communicated to Mr Macbean your imstructions regard- 
' ing the entail, and now send, enclosed, a letter from him, addressed to me, pro- 
bably because you intrusted your letter to me in case he mi|;ht be on his way from 
EdinbuTgh. 

From it you will observe, that the children of Thomas and Dr Ross are called 
next after the heirs of the marriage, in the draft of the deed to be prepared by 
him, and which probably has by this time reached you. He thinks that they 
should not, on any account, be passed over ; and I entreat that you will most de- 
liberately consider the opinion so impartially given by him. l)o not think that, 
because you reserve power hereafter to call them, you do all that he recommends ; 
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^9 from racMen fllneM, jou maj want tbe power wben yon YuLte every inclina- 
tion to call them ; and, writing on such a subject as this, it would be wrong in 
me not to remind you that, from your general habits, you, perhaps, more than 
most other men, are exposed to the attacks of sudden infirmity. Besides, I can 
scarcely suppose that it is your serious intention, ultimately, to deprive the chil- 
dren of your nearest relations of that property which, should you have no family, 
does by law descend to them. If it is not, why should you now permit the be- 
haviour of these relations themselves in any degree to influence your conduct ? If 
it is, assuredly I, who am comparatively a stranger to you, have nevor, more than 
your nephews and nieces, had it in my power to do any such service to you aa 
should entitle me to what is to them a ruinous preference. 

You must forgive me pressing the subject on your attention ; privy as I am, 
from my situation with your agent, to your affairs, and made yo^ir confidant when 
so great an eventual benefit was held out to me, I would yet be wanting in duty 
to you, and integrity to myself, unless, in writing, I undisguisedly laid the sub- 
ject bdPore you, although I have ali-eady done so verbally. Be assured it will af- 
ford me sincere pleasure, on seeing you, to find that my suggestions have had the 
desired effect. 

The amount of the legacies will require to be diminished, if the property is 
meant to remain with your heir, whoever he may be ; and I shall therefore give 
you back the minute formerly made out, and intrusted to me.— Yours moat af- 
fectionately. RoBEBT Rot. 

Nauseous and disgusting hypocrisy ! This is not the genuine effusion 
of a person who felt as he wrote. Did he not say in his letter that 
Dr Ross's children would be ultimately his heirs ; and why did he 
not trust to his own verbal remonstrances when he was going to the 
very spot ? Why did he take his own letter out of the post-office, 
which was ultimately found carefully put up in the repositories of 
Mrs Mackenzie ? And it' is thus by too much protestation of inte- 
grity that you detect the hyprocrisy which pervades the whole of 
this case. It is proper to mention at the same time, which Dun- 
donnell has recordea through his wife^ that he had no dislike to his 
brother Thomas ; for on the 24th September he addresses a letter, 
his wife's composition, but signed by him, in which he congratulates 
his brother on the birth of a child, the man whom he was disin- 
heriting, and with whom he had quarrelled ; so that at this time, 
when Roy was remonstrating against the disinherison of Thomas, 
and taking precious care, as he imagined, to have written evidence 
of it, Kenneth is writing in affectionate terms to his brother Thomas. 
Mr Macbean declined to have any thing to do with sudi a settle- 
ment ; and as it was necessary to have some fitter agent for so foul 
a purpose, Mr Roy selected Mr Macandrew, writer in Inverne«3* 
I shall show you hereafter, on the record of this case, that Roy has 
disavowed all connection and communication touching the settle- 
ment. Macandrew is represented as a stranger agent, employed by 
Dundonnell to carry through that settlement which Mr Macbean 
had refused to be the instrument of accomplishing. We have al- 
ready recovered, within these few weeks, a letter from Roy to 
Macandrew, imnlediately after his return. And how does he write 
to him, with whom he said he had no connection or communication, 
and that he had never exchanged words with him on the subject of 
this settlement ? He actually in that letter writes to him that he 
had written to Dundonnell, and had told him that he had actually 
spoken to Macandrew on the subject of the settlement, and begged 
^^.r; *:- cr>r^«ult Macandrew regarding it — another deliberate and 



scandalous falsehood^ prered by his own writing. (H^e the leanied 
counsel enlarged eloquently on a factory^ dated 18th October 181 9^ 
by which Macandrew^ who resided in Inverness, a distance of sixty 
miles from Dundonn^, is made the factor to collect the rents, warn 
and remove the tenants, with full power and authority to act and 
vote for Kenneth in all county meetings of heritors, road trustees^ 
&c. &c. ; so that Mrs Mackenzie having secured herself in L. 500 
during the marriage, Macandrew became bound to report her dis^ 
diarges of that sum.) Under this factory they took means of pro- 
claiming the imbecility of Dundonnellto tne bank. A bank order of 
a very singular kind was printed for Macandrew, to transact business 
with the bank in name of Dundonnell, and in which order the sig- 
nature of Kenneth Mackenzie was printed — a thing never done in 
any case, and which afforded another indication that he was inca« 
pable of managing his affairs. This may be very right according to 
their view of the case, for Dundonnell had a very odd way of doing 
business. The mode of hiq accepting bills was rather curious ; they 
were accepted " Kenneth Mackenzie, Esq. younger of Dundonnell. ' 
This closes the scene in 1819. They had got no settlement exe- 
cuted that year; and as Roy, by his own account of the matter, states 
that Dundonnell should not make a settlement in his favour, what 
occasion had he to commence a correspondence upon the subject 
again, when the law would have taken its course, and given the 
estate, as Roy pretended he wished it, to the rightful heir ? He re- 
sumed the subject in February 1820. Did he t^e the means of re- 
conciling the brothers ? Did he go to the other relations of the fa- 
mily to procure their aid for this purpose } Did he intimate to Tho« 
mas that his brother was to disinherit him ? No ; but he begins again 
to write about it in the following letter to Dundonnell, dated Edin- 
burgh, 19th February 1^20 :— 

Mt Bear Dundokkell-^WiII you forgive the liberty I take in writing yoa 
on a subject to which it is very painful for me to- allude for many reasons, of which 
it is not the least, that it subjects me to the appearance of indelicacy and selfish- 
ness. But after anxious consideration, I consider it my duty, and therefore I do it. 

It occurs to me, from your not having completed your setdements, that you are 
now satisfied of the propriety of altering them ; although, from feeling a delicacy 
towards me, you cannot bring yourself to destroy hopes which you may think your 
previous unexpected and unsolicited intentions may have raised. If this is your 
feeling towards me, believe me it is not right. It would iifibrd me reid satisfection 
that all differences between you and your brother were removed ; [would it in- 
deed ! Did he take the means for tlie reconciliation ? Did he go to him ?] and 
if it is your desire to make him, or, at all events, his child, your heir, and they 
have a right to expect it, why will you hesitate to say so ? You know how fre- 
quently and how strenuously I have urged the propriety of this. I repeat, I shall 
be sincerely delighted to hear that all obstacles to it are at an end. It cannot dis- 
appoint me, [Oh no !] for I have never for a moment allowed myself to calculate 
or think on it ; [Not in the least I such a thing never passed his thoughts !] and 
add to this, without imputing vanity to me, that from my habits of self-de- 
pendence, T am better qualified, in all probabUity, to support myself than him 
in whose place you put me. 

I beg Uiat you will reflect again on these things, and then write Macbean with 
your own hand — [I am very fond of MSS. I like the instructions in 1619].~< 
your own lazy hand shall I call it ? — '^ As I intend making Thomas (or, at all 
events, Thomas's son) my heir, you can have no objections to complete my 
settlements. You will therefore get the deeds from Mr Stewart, and copy them 
ottt with that alferatlon, leaving fdl thf others I have made on the deeds. Robert 
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is to be a aine qtta non trustee; [Oh yes !] and Mrs Mackenzie must get the Mains 
and moveables, as I at first distinctly directed.*' Or if you do not wish to write 
Mr Macbean again on the. subject, write in these terms to Stewart or Macandrew, 
[What right had Roy to interfere ?] bidding him get it done ; or if you are not 
fully determined what to do, write Stewart, ^^ requesting him to copy out the deeds 
which were some time ago sent him for that purpose, making over my property to 
trustees ; but as I have not made up my mind as to the heirs [tolerably important 
in a man^s settlement] leave that part in such a way as that any heir I may after- 
wards name can succeed, in terms of the entail.** 

I cannot help again apologizing for writing you on this subject. You know 
well that with yourself it originated ; [Did it indeed ?] and rather than that there 
should be a chance of your, for one instant, suspecting me of an interested motive 
in what I have now done, I would just add one request to that of entreating your 
instant attention to this letter, viz. that with the exception of leaving me a trustee 
for my favourite sister, you would entirely strike out my name from your settle- 
ments._Yoius, &c. 

This is the genuine effusion of Roy ; prove it to be nonsense if you 
can. In 1820 Roy is again at Dundonnell ; and here again, by do- 
cuments recently recovered, we trace him step by step. On the 11th 
of June he writes to Macandrew that he is to be at I)undonnell on 
the 8th of July ; and on the 23d he writes to Gumming that he was 
to be at Dingwall on the 2d of August. On the 7tli of August he 
writes Macandrew from Dundonnell, and on the 11th he writes to 
Gumming from Mackenzie's Inn, that he and Macandrew were to 
be there on the following Tuesday. Now, if there were any farther 
instructions given in 1820, these, like the former, were fraiAed when 
Roy was at Dundonnell. 

Then comes 1821. Was he there again, being the year when the 
deeds were executed ? We shall show you how we trace him day 
by day during these proceedings. [|The learned counsel here quotei 
several letters from Koy to Macandrew, and proved that Macandrew 
arrived at Dundonnell, and Roy with him.] And who were the 
rest of the barty ? Dr Roy was there, Mrs Roy was there. Misses 
P. and L. Roy were there. Some of the Adamses were there, and 
when the deeds came to be executed, who were the instrumentary 
witnesses? First, a certain person called Grant Manford ; and we 
shall prove to you that he was indebted to Roy for many favours, 
and was largely promised by Mr Roy ; the other was a man of the 
name of David Fraser, a carpenter. Roy and Macandrew go out 
of the wayJ — ^they don't choose to be present, and they leave the boy 
Manford to get these deeds executed. They arrive on the Friday 
evening ; no business was done that day. The trust-deed was exe- . 
cuted on the Monday, and the other deed on Tuesday. Where 
are Roy and Macandrew ? They go out of the way — they leave this 
stripling to explain to Dundonnell these two large deeds on the 
Saturday. They have only the Saturday, and part of the Monday, 
to explain. When was it explained } Who explained it } Manford. 
Why did Roy go away ? Was he ignorant of the deed ? Had he not 
remonstrated about the settlement } He says he knew nothing about 
it. Will you tell me that Roy did not know that they were execut- 
ing this settlement ? They had a ball in the evening ; the laird was 
fond of this amusement, and they danced till six o'clock next morn- 
ing. The laird would not be very early up next day after the ball 
the anniversary of his marriage^ a fitting occasion for so foul a deed 
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To complete the robbery, the other deed is executed on the Tues- 
day, ana they are sealed up. Will any man doubt that Roy knew 
this? Didthey tell any thing about the deeds? Not a word. Man- 
ford is silent as the grave. Unknown were they to my client, un- 
known, says Mr Roy, to himself. Believe that if you can. Roy 
returns with Macandrew. They had been out of the way fishing 
or shooting, or collecting rents, at some distant part of the estate. 
Why should they *^ot be present at the will ? Why select the morn- 
ing after the ball to make this man do the most important action of 
his life ? AU this, explicable on our theory of the matter, is the re- 
verse on theirs. Roy returns from Dundonnell with Macandrew, 
which we have letters to prove ; and Macandrew, the framer of 
these deeds, never, they say, whispered one word to Roy that he was 
to succeed to the estate— a story which is utterly incredible. Mark 
the haste with which the deeds were executed I See that Roy, the 
law-agent, was the person interested in the deeds. If they were 
explained, the explanation must have been by Roy, the party bene- 
fited, or Macandrew. I pray your attention to the import of these 
deeds. They are complicated, and beyond the comprehension of 
Kenneth. 

The trust-deed begins with the statement that he owed sundry 
debts, and was bound by sundry obligations ; and so on with the 
usual clauses. Then he dispones in trust to " James Roy, Esq. 
surgeon to the forces at Fort-George ; Robert Roy, Esq. writer in 
Edinburgh, my brother-in-law ; George Adams, Esq. surgeon in 
Porres ; William Mackenzie, Esq. of Strathgarve," Qthe only one 
of the clan mentioned ;] " Captain Patrick Campbell, of the Royal 
Navy ; Alexander Anderson, Esq. banker in Inverness ; and John 
Macandrew, Esq. solicitor in Inverness," &c. 

What is the first purpose in this deed ? To secure to Mrs Mac- 
kenzie the provisions under the contract of marriage of L.500 a- 
year ; and this is fenced with the usual clauses. The next is a 
provision of L.200 per annum to the heir entitled to take up the 
succession, during the life of the said Isabella Colina Roy or Mac- 
kenzie, his spouse ; and to his sister, Mrs Ross, the sum of L.600(> 
sterling. So that if this man knew what he was about, he had 
his brother before his eyes, and his brother's family ; and if such 
was his rooted antipathy to his brother, that he not only disinherits 
him, but disinherits all his brother's children, was it in mockery 
'he left the heir-male of his brother "L.IOOO, payable within three 
years of his decease? To Kenneth Adams, he leaves L.IOOO sterling; 
to Louisa and Patricia Roy, his sisters-in-law, L.500 sterling each ; 
to Robert Jloy, the sum of L.2000 sterling ; to Alexander Camp-, 
bell, if in^his service at his death, L.20 sterling per annum ;" and 
after providing for all these purposes, he directs his trustees to pay 
the free residue of the rents to his wife. And recollect that at all 
events the power of revocation was to be reserved, declaring, how- 
ever, that no revocation shall be inferred by implication. Look at 
the clause of revocation declaring this. 

— rreserving always full power to me, at any time of my life, to alter or revoke 
these presents, either in whole or in part, and to sell, burden, or otherwise dispose 
of the whole estate^ heritable or moveable, hereby conveyed, or any part thtreuf 

c 
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at pleasure : But declaring, that this deed, in so far as the same shall not be ex- 
piesslj revoked or altered by a writing under my hand, shall have the effect of a 
delivered evident, though found in my repositories, or in the custody of any other 
person, undelivered at the time of my death ; and that no revocation thereof shall 
be inferred by implication, and in particular, that no deed of settlement or desti- 
nation of my estates shall be deemed a revocation of this trust, in whole or in 
part, unless such revocation is specially expressed therein. 

So that^ in place of the implicit power of revocation^ not only was 
it not to be implied, but i^ after the deeds wei i sesJed up. Ken- 
neth had been advised to slter his settlement without a special re^ 
f ocation, it would not have been effectual. Such is the trust-deed. 
Now for the deed of settlement, found on the morning after the 
burial. It proceeds to recite very properly the contract of marriage, 
and after setting forth the terms of the contract, and the burden of 
L.6000 on the estate, it proceeds in this way : — 

I have resolved, for certain good causes and considerations, in exercise of the 
powers reserved, as before narrated, to execute the following destination and taillie 
of my said lands, estate, and others ; therefore, wit ye me, to have giv^, granted, 
alienated, and disponed, as I do hereby give, grant, alienate, and dispone from me, 
my heirs and successors, to and in £ivour of myself, and the heir8«.male of my said 
present marriage ; whom failing, to the heirs-female of my said present marriage ; 
whom failing, to the heirs-male or female of my body of any subsequent marriage 
— the eldest daughter or heir-female throughout the whole course of succession, 
either above or after specified, succeeding always without division, and excluding 
heirs-portioners ; whom failing, to and in favour of Robert Roy, Esq. writer in 
Edinburgh, my brother-in-law, and the heirs of his body ; whom failing, to Ken- 
neth Adams, son of George Adams, Esq. surgeon.in Forres, and the heirs of his 
body ; whom failing, to Joseph Adams, son of the said George Adams, and the 
heirs of his body ; whom failing, to Mackenzie, second son of 

William Mackenzie, Esq. of Strathgarve, and the heirs of his body ; whom all 
&iling, to such other heirs and substitutes as I shall hereafter nominate and ap- 
point, by a writing under my hand, at any time during my life, — &c. 

Thus you see that he names Robert Roy and his heirs out and 
out ; Kenneth Adams and his heirs ; Joseph Adams and his heirs; 
and the only Mackenzie in the settlement is a person of whose 
christian name he was ignorant, so that he is designated blank 
*' Mackenzie !*' Then he describes the lands, and then he attempts 
to say that this is an entail ! Let me explain to you shortly what 
is necessary to the constitution of an entail. The instructions were^ 
according to their own statement, to make an entail. Did he make 
an entail ? I say he made no entail. There is, no doubt, an ex- 
press declaration that they shall bear or carry the surname and 
arms of Dundonnell ; and there is a provision appointing the order 
of succession, with the necessary clauses, in order to render that 
effectual. But in the very deed in which there is this provision, 
there is an omission of the clauses- necessary to prevent the sale of 
the estate, or the contraction of debt. The learned Lord will ex- 
plain to you whether I am stating this correctly, hereafter ; in the 
mean time, my Lords, I have to state that the usual clauses, called 
irritant and resolutive, are not inserted in the deed, so as to fence 
the deed against the sale of the estate, or the contraction of debt. 
In Mr Macbean's draft all is right ; but in this deed they depart 
from the legal solemnity, although they take Roy bound to carry 
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the name and anns in all time to come ; and to the understanding 
of a lawyer^ the deed does not contain within it the necessary clause 
to support that distinction which is to spring out of it. And to 
render it more striking, there is inserted a provision contemplating 
that Roy shall break Uie deed. They knew that Roy never could 
possess these lands. They make a provision by which Roy has it 
m his power — Ro^ carrying the name and arms of Dundonnell— - 
to sell the estate^ and invest the price in houses any where. Now^ 
I ask if you ever heard of such a proceeding ? They knew how to 
make it rights but they purposely made it wrong. These are the 
deeds under reduction. iCenneth makes no communicatiou to any 
body of their execution, and he continues still to write letters, per- 
fectly consistent with those he had written from Seabank. 

My Deakest Isabella — ^Yoii may beUere how happy your kind and long- 
looked for letter made me upon Sandy Mackenzie's airival on Wednesday night. 
Indeed, I was near dispatching a bearer all the way to Treetoum, had not your 
letter arrived that night, I was in such misery about you. I had no pleasure in 
aney thing sine you went away. Our assemblies [these were the dances among 
the servants] were put a stop too till your epistol arrived, and then we had a merry 
night with Bell M'Rae, [that was a mad woman] — she was hoised up and down 
ih fiimous style. Kenny is quite well, and the cough quite left him, enquiring 
always if aunty will be home to-morrow or not ; and if any one dares to challenge 
him, he will tell his own dear aunty when she will come home, that they werebaid 
to him since they went away. The Marys are very attentive to him, so is all. 

And so on with trash to the same effect. This is the careful reviser 
of scrolls : ^^ Think of any thing else, and I shall carefully revise 
it." He remembered Bell Macrae ; and Mrs Mackenzie remem- 
bered the accounts, the cash credits, and other transactions. She 
had a full and complete recollection of the household affairs, and 
the affairs of the nimily and the farms, while the laird employed 
himself with his idiots and poultry. This letter just goes on, like 
all the rest, with the most childish gabbling. I will not take up 
your time in reading more of these letters, which are a precious con- 
trast to the holc^aph note of instructions, and to the provisions in 
this deed of enta3, explained by nobody but by Manforo, or by Roy, 
or Macandrew, who made it ; and a precious contrast to the letters 
signed Kenneth, and holograph of his wife, and a precious contrast 
to all the other letters which they will parade as the spurious com- 
position of Kenneth Mackenzie, holograph of his wife. [[The 
learned counsel proceeded to state that Kenneth was afterwards 
made to execute a trust-deed, under which certain lands were sold, 
and that the business was conducted by Roy*^ 

Kenneth died on 1 5th April 1826, m his brother Thomas's arms, 
whom he had disinherited, ignorant of the deeds he had been made 
to execute. The repositories remain unsealed for five days. Mr 
Roy goes north to attend the funeral ; recollect all his letters ; re- 
member all his communications with Macandrew; recollect the times 
of his presence at Dundonnell ; recollect his knowled^ of the ori- 
ginal note of instructions ; forget not his presence in the house at the 
time these settlements were said to be signed. His story is, that 
he knew not of the settlements ; but passing through the town of 
Perth, on his way to the funeral, he meets wiui a respectable gentle- 
man of the name of Douglas, now deceased, but whose deposition 
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has been taken in this case^ and shall be laid before you. He tells 
that gentleman, ^^ I am going to Dundonnell's funeral ; I, Robert 
Roy, am the heir of Dundonnell." The secret silence which had 
been so long preserved^ and the sealed packet in the repositories of 
Mrs Mackenzie, are now useless. Dundonnell had breathed his 
last. ' The proclamation of the disgraceful entail in favour of Roy 
was safe — ^at least he thought so. Your verdict will show its 
safety ; but believing it safe, he now commuikicates to Douglas 
that he is the heir. He arrives at Dundonnell ; he meets my 
client there ; he stretches forth to him the right hand of friend- 
ship — he dares to shake by the hand the man whom he had so 
basely betrayed. At the oinner after the funeral, he sits at the 
foot of the table, and proposes the health of Thomas Mackenzie 
of Dundonnell, as the roof- tree and heir of the family. Base and 
infamous deceiver ! He knew what he had done. He cannot 
deny that he knew, ' for he told Douglas that he knew ; and you 
have evidence enough even without it. But out of his own lips 
shall I convict him of that base hypocrisy which characterises the 
letters I formerly read to you. He ventures to carry on to the last 
the farce which ne had so long enacted. He profanes, he scandal- 
ously profanes, that solemn occasion^ by uttering what he knew to 
be false. If he had had the deed in his pocket the day he gave this 
toast, he could not have lied more deeply than he did with the 
knowledge of it. 

I have thus closed this part of the piistory of these settlements, 
and I come now to draw a little longer on your patience, in order 
to explain the tone, style, and manner of the defence. 

Fraud is generally supported by falsehood, truth is always con- 
sistent ; and you will judge whether there be consistency or false- 
hood in their theory of the transaction. ' I must explain to you that 
George the father nad made a trust-deed, the bearing of which you 
will see immediately. He made it in 1809, conveying certain he- 
ritable bonds and moveables to the amount of L. 12,000. The ob- 
ject of this trust was to secure an annuity of L.200 to his wife, and 
L.3000 to each of his two younger sons, Kenneth and Thomas, 
Alexander being then alive ; 2Lna,lj.500 to Mrs Ross, in addition 
to a certain sum already advanced to her. Shortly before his death 
he had executed a conveyance of his moveable property in favour 
of my client. Now, in November 1816, a couple of months after 
the death of George, ^Mrs Ross^bp|^s.an action of reduction of the 
first deed, of December 1809, aii^"^^f the disposition of moveables 
in favour of my client, of September 1816, as being in violation of 
a contract of marriage executed by George, and as illegally disap- 
pointing Mrs Ross of her legitim. She claimed legitim of the 
whole, including the last half-year's rent of the estate. This half 
year's rent was claimed by my client ; and the claim having been 
referred to arbitration, that terminated in his favour, a balance of 
L.800 having been found due by Kenneth to Thomas. The se- 
cond action was an action of multiplepoinding by George's 
trustees, in which there was a claim made on the part of Ken- 
neth, both for the L.3000 in the trust-deed by George, and also 
for the executry, as against my client. That claim, on the part 
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of Kenneth, so far as my client was concerned, was decided 
sigainst Kenneth, and dismissed with expenses. At this time 
Kenneth was in France, and he was unable to comprehend those 
law-suits, which I find some difficulty in rendering intelligible 
even to you. In March 181 7^ a third process was raised, in 
name of Kenneth, to have the cattle and sheep taken away from 
the farm. That complaint was also dismissed. The fourth re- 
lated to a certain farm which, had been advertised to be let by Mrs 
Hay Mackenzie of Cromarty. Now, it had been let to George the 
father, but, by a mistake on the part of the agents for the proprietor 
it was supposed to have been let on a liferent lease, and on his 
death they accordingly advertised it to be let. My client took the 
lease of the farm, when Mrs Mackenzie began a process for the 
removal of the subtenants. But upon the production of the lease, 
which had been amissing, and haa still a few years to run, the ac- 
tion was dismissed. The consequence of this was, that my client, 
not having got possession of his bargain, raised a process against 
Cromarty, and succeeded in obtaining L.300 damages. The fifth 
was an action, in the name of Kenneth, for exhibition and delivery 
of the title-deeds ; and the last was another process of exhibition 
against George's trustees. These are the law-suits ; and you will 
see now the reason that I have mentioned them. They were not 
law-suits in which my client was in the wrong ; Kenneth was away 
at the time, and he knew nothing of them ; and these processes 
could not have created any dispute between the brothers. He was 
not a party to several of them. 

Now let us enter upon the defences of this case. One defence 
has been given in, in the name of Roy, and another in the name 
of the trustees. And such a tissue of falsehoods, from begin- 
ning to end, as both these defences are, never was presented in 
a court of justice. Roy begins his defences by stating that the 
pursuer was his mother*s favourite, and that, by giving way to 
this partiality, she ruined his good feelings and character, and 
alienated from herself the affections of the other children. Then 
they go on to state, that, in the eager pursuit of his own in- 
terest, the pursuer forgot what was due to his brother and his own 
honour ; and thiat, with the assistance of a friend, he endeavoured to 
obtain a deed from the father, disinheriting his brother, without the 
shadow of foundation. Then they state that he at last obtained that 
deed, settling the moveables upon him, and disinheriting his sister, 
which is also false ; and knowing that they must have some theory 
for accounting for these deeds, what do they set forth, after a colour- 
ed and incorrect statement of these matters ? ^' All this was bitterly 
felt by Kenneth. It was impossible it could be otherwise ; and the 
impression was deepened by other proceedings, not less lawless and 
unjustifiable." Kenneth, they say, felt this so deeply, that he never 
could look on his brother again. Then they represented these law- 
suits in the most inaccurate manner possible — ^that my client raised 
law-suits against his brother, which drove him from his residence 
at Seabank, and forced him to leave Scotland for a time. They 
then give an erroneous statement of the lease from Mrs Mackenzie, 
and that his conduct was felt by Kenneth to be disgraceful to the 
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family. The law-suits I have explained, and the circumstances 
under which they originated. Let us see now how they describe 
Kenneth Mackenzie. 

The defender has been under the necessity of mei^tioniog thus generally these 
miserable dissensions, in order to account for the feelings with which Kenneth re- 
garded the pursuer from the moment of his succession. He was a man, natural- 
•ly, of a mild disposition, but, as often happens, susceptible of strong and lasting 
impressions ; and such was his resentment for ill requited kindness, and for those 
wrongs attempted and inflicted, that he never after forgave the pursuer, or held 
him as a brother, but had formed a steadfast and unalterable resolution to exclude 
him absolutely from the estate. 

Now, he made a deed in the pursuers favour in 1817 — ^^ re- 
ceived him in his family with kmdness — and he died in his arms. 
The defences describe Key's first visit to Dundonnell, and they set 
forth the pursuer's letter of the 21st September 1819, got up for 
evidence ; and they say that Dundonnell received this letter, but re- 
turned no answer to it. Why should he ? Was not Roy there with 
him } Did he not precede his own letter, or meet it by the way, 
and carry it along with him in his pocket ? Then he says that he 
had nothing to do with the agency till 1822, and that 

In his capacity as agent, nothing ever passed between him and DundonneU 
on the subject of those deeds, or of his settlements. Indeed, afler they were com- 
pleted, Dundonnell never mentioned the subject, except on one or two occasions, 
to some of the pursuer^ s intimate friends, whom he seems to have thought it 
right to make aware of his intentions. 

Then he goes on to say in the defences — 

From great aversion to address a stranger on the subject of his settlements, a$ 
to which he had made up his own mind without consulting any body, he had 
never written /o Mr Stuart In August 1820, Mr Macandrew was again at Dun- 
donnell. Upon that occasion, Mr Mackenzie resumed the subject of his settle- 
ment ; and having made some alterations, particularly with respect to the lega- 
cies, he executed a regular minute of instructions, dated the 17th of August 
1820 ; which minute, and a relative letter, he delivered to Mr Macandrew, [we 
shall see that when they produce it], desiring him to get back the former scroll, 
and to have the deeds immediately extended and executed, in terms of these last 
instructions. Mr Macandrew was again north in December 1820, or January 
1821, but he had not found leisure in the meanwhile to prepare the deeds, and in 
apology to Dundonnell, who expressed anxiety on the subject, he pleaded the 
multiplicity of his engagements, promising to extend them immediately on his 
return to Inverness, and to transmit them with a clerk, for the purpose of execu- 
tion. Dundonnell expressed a desire to delay the execution of the deeds till Mr 
Macandrew himself should come with them ; but it was not till August 1821 
that he had any opportunity of returning to that part of the country, when he 
broi^ght with him the deeds under reduction, which, after being maturely consi- 
dered by Dundonnell, were executed of the dates mentioned, namely, on die 27 th 
and 28th of August 1821. 

This at all events shows you that Roy was at Dundonnell in 
1820, as well as in 1821. The defences go on to say—* 

During all this period the defender had no communication nirhatever with Mr 
Macandrew as to the subject of those deeds. [Just look at this, after I have laid 
the evidence before you.] He never saw the draft of the deeds ; he never saw the 
deeds themselves during Dundonnell's life ; — he never even was informed that they 
were actually executed. [How did he tell Douglas at Perth thiat he was the heir 
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of Dundonnell?] Indeed, after they were completed, Dundonnell never men- 
tioned the subject, except on oife or two occasions, to some of the pursuer's tn/t- 
mcUe frietuli [who are they, and what are they, let the defender tell us, and 
prove it?] whom he seems to have thought it right to make aware of his inten- 
tions. 

Then here is their character of Dundonnell, drawn by my friend 
Mr Rutherfurd, with all his elegance of diction : — 

Dundonnell^s early education had been much neglected — [Remember the tu- 
tors that I said would be brought before you] — ^but he was a person certainly not 
deficient in natural talent, and possessed of plain good sense. In country matters 
generally he was remarkably intelligent, and very much consulted. His business 
and affairs, and every thing connected with the management of his property, he 
understood perfectly. He assumed the exclusive charge of his household — [Look 
at the books of Mrs Mackenzie ; her books are the only books that can be got]— . 
including a large establishment of servants ; and superintended and directed the 
details of a considerable farm, which he had retained in his own hands. — [Yes ! 
remember the cocks and hens. ] He built extensive additions to the house of 
Dundonnell, and transacted directly with the different tradesmen employed. He 
took upon himself the whole business of his estate, having daily and hourly trans- 
actions with a numerous tenantry, who resorted to him for directions and advice 
on all occasions. He was remarkably attentive to his own interest, and very acute 
in bargains and settlements, which he always concluded personally, and almost 
always without assistance. He was a good landlord, however, showing much in- 
dulgence to his tenants, but with a just discrimination of those who deserved it. 
He introduced into that part of the country the newer and more approved modes 
of agriculture ; and his estate, during the few years he possessed it, changed its 
appearance, and gave every indication of improvement which could be expected 
in that time, from the most liberal and beneficial management. He exercised the 
greatest hospitality, and was visited and respected by all the gentlemen of his 
county. He was kind and generous to the poor, of regular, sober, and religious 
habits — [Recollect the dancing idiots] — and an ardent promoter of all instruction 
among the peasantry of that district. 

In the other defences it is said that 

Instead of being facile and incapable, the deceased was a self-thinking, strong- 
minded, resolute man. He occupied a station which makes this posthumous dis- 
covery of his imbecility absurd. For one thing, during the very time that the 
pursuer particularly speaks of, he commanded a detachment of militia, — [Gallant 
man !] and was afterwards, when he resided peimanently at Dundonnell, as 
much looked up to, and as much consulted, as any country gentleman in the 
county. He lived on his own extensive property, in the midst of his numerous 
tenantry, and directed the whole letting and general management of his estate — 
he directed, and personally superintended, the operations of two valuable farms in 
his own hands, and the sales of the very extensive stocking on them — and com. 
pleted judicious and systematic improvements of every description on the estate. 
He was dealt with in all manner of important transactions, by his neighbours, 
and by men of business, in every part of the country, whose duty and interest it 
would have been to have declined to have any thing to do with him, if a thou- 
sandth part of the pursuer''s description had been ticcurate. 

The assertion that he was under the control of his wife, ^' who surrounded him 
with creatures of her own,'* is inconsistent with the prominent and notorious facts 
of his character and habits. There never was a man in the world who took his 
own way more completely, or whose wife was less capable of forming even the 
idea of keeping him in thraldom. 

And so on, page after page, in the strongest possible language ; so 
that you will see that the two cases are as widely different as the 
poles asunder. Such is the character they give of Dundonnell ; 
and what do they say generally of my client ? They have put 
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on this record a statement against the pursuer, whom Roy met 
at the funeral in the way I have mentioned, in the graphic words 
of my learned friend the Solicitor-General, that my client " had 
made exhcereditation his right ;" and that Kenneth, from a know- 
ledge of the pursuer's character, who they say had fallen into habits 
of dissipation, had resolved to deprive him of the estate. 

They have drawn the sword with a vengeance, but on their own 
heads must the vengeance fall. They have defended those deeds, 
not by stating that Kenneth Mackenzie was a person of tolerablie 
capacity, but they have drawn a high-coloured picture of his strength 
of mind. Here they have joined issue with us out and out ; and 
they have made the Ibase and calumnious statement, that my client 
had fallen into debauched habits, which statement Roy knew to be 
false, and that he was unjustly disinherited. This is no ordinary 
case. The pursuer is on trial here, not only for his estate, but for 
his honour and character. Who the person is that shall benefit by 
these proceedings, your verdict shall show. 

One topic more, and but one, has been introduced into these de- 
fences. They tell us that this is a case of clamour got up in Ross- 
shire. They talk of a conspiracy — that my client's circumstances 
have not been good — and they taunt him with this — and they accuse 
some of his relations for supporting him. Does Roy complain of 
this ? Is not he the person that remonstrated on the impropriety 
of these deeds, and is he the person to complain ? They tell us in 
one defence that Dundonnell kept the deeds concealed ; they tell us 
in the other that they were not concealed at all. They tell us at one 
time that there were outrages among the peasantry; at another 
time, that they respected the will of their landlord, not only as le- 
gally binding, but as morally good. But you will not be carried 
away by any prejudices. You will hear witnesses of all kinds ex- 
amined. X ou will judge of the will ; you will look at the evidence 
dispassionately, and you wiU see on what side the truth lies. Look 
back to the whole matter ; look at Dundonnell's early imbecility 
and bodily habits. Remember his conduct at Aberdeen. Recollect 
the proceedings in the different regiments. See that Roy is his 
agent. See that Kenneth had no quarrel with my client. Remember 
the marriage contract and the factory. Look at the bequests of this 
deed. Forget not Campbell ; and remember the tone of the defence, 
and the way in which they have ventured to attack the character 
of my client. These are the facts of the case that I have shown 
you ; and if the case shall be made out in the way I have men- 
tioned, no man can doubt that your verdict will be in favour of the 
pursuer. I> 

A variety of documentary evidence was then given in. 
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EVIDENCB FOR THE PURSUER. 

'Rev. Niel Kennedy — Is minister of Easter Logie, in the (xmnty of Ross, where 
he has been since 1813. He became acquainted with the late Mr George Mac- 
kenzie of Dundonnell in 1798, at which period he became tutor to his family. 
Mr George Mackenzie had three sons and a daughter ; the oldest was Alexander, 
the second Kenneth, Jane the third, and Thomas the youngest. The daughter 
married the Rev. Dr Ross of Lochbroom. Dundonnell is situated in a 
remote part of Ross-shire, to which there is no carriage road; there is, 
however, a bridle road. It is a very wild and inaccessible country in certain 
seasons of the year. As far as witness couM judge, the late Kenneth Mac- 
kenzie of Dundonnell was between eight or nine years of age when he be- 
came tutor ; he lived in the family for three years, and had the charge of the 
boys ; Thomas was some years younger than Kenneth.— JState what was your 
opinion of the capacity and intellect of Kenneth at the time you were then 
with him as tutor ? I was not any time in the house when I marked the dif- 
ference betwixt Kenneth and Sandy, and my opinion of Kenneth's capacity 
was very low indeed ; I considered that there was a natural and original de- 
fect in his mind ; he would not learn. Witness did not ascribe this to idle- 
ness, but to the cause mentioned ; every exertion was faithfully made by him 
that could be made, but with no success ; Kenneth had had one or two teach- 
ers before witness entered the family ; he brought him the length of reading 
indistinctly ; he was more successful in writing than in reading. He did not 
appear to understand the ordinary books that he read, which appeared to him 
to be from want of intellect ; his memory was very deficient ; this proceeded 
from a defect of the understanding, and likely to be incurable ; his habits as 
a boy were very dirty, and his occupations extremely trifling. He did not 
join in the pursuits or games of the other boys ; when witness went to walk 
with the boys, he always took hold of Kenneth by the hand^ to keep him from 
wandering away from them. He did not take care of his clothes ; and when 
left to himself, witness was sure to find him in the hen-house, the kitchen^ or 
the stable, amusing himself with dirt ; he was timid even to an extraordinary 
degree ; he was treated with great affection and kindness by his parents ; so 
much so that he thought there was a partiality for him, by his father in par- 
ticular. As a boy, he was comely in person. Witness's brother, John Ken- 
nedy, succeeded liim in 1801 as tutor; witness went as minister of the Gaelic 
Chapel at Aberdeen in 1804, and Kenneth went along with him, at his father's 
particular desire, and he boarded with witness at Aberdeen for six months in 
the house of William Troup. At Whitsunday thereafter he took up house, 
and Kenneth remained with him till 1806, when he went north with witness 
to DundonnelL He returned with witness in November 1806,^ and remained 
with him till April 1808. Witness had frequent communications with Ken- 
neth's father before undertaking the duty ; Kenneth's father was at a loss how 
to dispose of him, and was pleased to say that he placed more confidence in 
witness than in any other. In 1804 Kenneth was more than fourteen years 
of age ; he examined him, and found that he had made no progress, and he 
was confirmed in the early opinion he had formed of his incapacity. In other 
respects, as well as incapacity to learn, he appeared to be very weak minded. 
In sense of propriety and shame he was very deficient ; he was not sent to 
college at Aberdeen, as witness could not get him the length during all the 
four years he was under his charge; witness sent him on his arrival at Aber- 
deen to Mr M^Lachlan, teacher of the grammar school ; Mr M'Lachlan said 
he could make nothing of him. He placed him after that under Mr Cruden, 
and he made no progress there; he then employed Dr Bryce, now of Cal- 
cutta, to instruct him, and he was under him from five to six hours a-day. 
He must have been more than six months under Dr Bryce ; Mr Finlay, a 
minister in some parish in Banffshire, succeeded Dr Bryce; witness had 
examined him sufficiently to find that he had made no progress ; witness 
was always afraid when Kenneth was out of his sight that he would 
fall into some scrape or other. He disposed of, or at least gave away, 
many parts of his clothes, also of his watch, and his fiddle, worth about 
iive guineas, for a few shillings. This conduct occurred very frequently 
during this period $ he was a g<K>d looking lad when he grew up, but his face 
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exhibited a want of inteDect ; he had a room in the house which the tutor 
and he occupied; and' when not with them, he disposed of the most part of 
his time in the kitchen. Mary Mathieson was then the maid servant ; he 
had no partiality or fondness for any amusement ; he had a few fowls at 
Dundonnell when witness was there, and be showed a great partiality for 
their society. He showed no attachment for horses or dogs, nor was he al- 
lowed to keep poultry when residing with witness. He was allowed very 
little pocket money, as witness thought it absurd to trust him with his father'tt 
money ; he might hare given to him perhaps Is. a-month or so. He had not 
got over his timidity o£ character when at Aberdeen, and was very easily 
wrought on by fear and flattery, to an extent beyond the effect of good na- 
ture. Principal M'Leod had been his father's tutor. Witness did not think 
it right to introduce him to the Principal, as he was satisfied that this would 
be no credit to Kenneth. In April 1808, witness received an intimation 
from Mrs Cheyne, a cousin of Kaineth*s, that tended to alarm him, and on 
the same evening he had the same intimation from Mary Mathieson, in con- 
sequence of which he requested his tutor, Mr Finlay, to remain with him and 
keep him in the house the whole day ; he made his escape towards the even- 
ing by a back door from the house, and witness sent Mary Mathieson after 
him ; he went to Mrs Cheyne, and brought her and Mary Mathieson to the 
house of a Miss Forbes, to whom Kenneth said he was to be married ; Miss 
Forbes said that she was not the person, but she directed him to a house in 
Union Hill, beyond the Denburn Bridge ; he knocked at the door, but got 
no answer ; a number of children playing in the street cried out that the 
marriage was behind, up a " stein (stone) stair ;'* he asked for Mr Mac^ 
kenzie, and a female said to him that her company was not to be disturbed 
by any gentleman ; he desired Mary Mathieson to go and get a warrant,- and 
he would stand there till she came back ; upon which a man, the landlord he 
presumed, said he would send Mr Mackenzie to him ; l^e opened a door, and 
witness saw a number of well-dressed people in the room, none of whom he 
knew ; they did not appear to be persons of decency ; Kenneth came out 
without his hat, and witness put him under the charge of Mrs Cheyne till 
he recovered it ; witness took him home, and put him into his bed-room, and 
locked the door ; witness asked him that same night if it had been his inten- 
tion to be married, to which Kenneth made no answer, and he got no ac- 
count of the transaction from him at all ; the proposal of marriage was neither 
admitted nor denied ; he did not know much of the character of the woman 
at the time, but he found out something of it afterwards ; she was a Mrs 
Affleck. Witness did not remonstrate with Kenneth at the time, as he did 
not think him capable of being remonstrated with ; he kept sight of him 
during the whole of next day, and engaged a gig to take him next morning, 
under charge of John M^Kay, to his uncle at Naime, who was the brother 
of George ; witness saw him only once after 1808, on the occasion of his fa- 
ther's funeral in 1816 ; he had seen the father in June 1816, when on a visit 
at Dundonnell ; during the eight or ten days he was there he had a great 
deal of conversation with the father about Kenneth ; the father told witness . 
that he was proposing to go to Inverness to disinherit Kenneth, as he was so 
dissatisfied with his conduct, and give the estate to Thomas ; the father said 
he would leave a pension to Kenneth, for he had neither sense nor conduct 
to manage the estate ; neither Kenneth nor Thomas were at home at the 
time ; his father seemed to be very much alive to Kenneth's deficiency of 
understanding, and very much distressed at it ; there was no feding of ani- 
mosity exhibited by the father towards him ; it was Kenneth's general con- 
duct that he complained of; nothing whatever occurred to lead him ^ sup- 
pose that the father had taken offence against him ; when witness saw Ken- 
neth at his father's funeral, he was settled in his parish, and had a notifica- 
tion of the father's death at Inverness, and he met the funeral at the Muir 
of Ord ; he nevcjr had any letter from Kenneth, who did not announce 
his marriage to witness; a great number of people were present at the 
funeral, and both Kenneth and Thomas were there; Kenneth's size was 
immense, greatly beyond what is generally seen; witness has perhaps 
seen one or two of equal size, but not of his age ; Kenneth had become 
very unwieldy; witness had no conversation with him, excepting merely 



DUHDONNBXiL CAUSE. ^ 

** kow do foa do ?** The party dined in an inn ; the memory of the deceased 
was drank, and Thomas returned thanks, and not Kenneth ; there was no 
appearance of agitation or grief on the part of Kenneth to prevent him from 
returning thank8.«^^t the time he left you in 1808, when he must hare heen 
more than 18 years old, is it your opinion, if you had put an ordinary passage 
of the Bible into his hands, that he would have understood its import ? My 
opinion is that he would not—- before you left the funeral, did you observe 
any dryness betwixt Thomas and Kenneth ? I did not— >-Was he capable of 
following or understanding any writing on business that might be put before 
him. ? Not when he left me. He had not a mind capable of entering into 
transactions oi any importance ; he was not able to manage the ordinary 
affairs of life, like other lads ; he was very easily imposed upon ; he had not 
mind enough at that time to understand the relation of marriage. Witness 
would not have married him, unless he were obliged to do so by law. Wit- 
ness did not think he was capable of being married. He never had received 
the sacrament, so far as witness knew. This was not from laxity of morals^ 
but witness did not think him capable of comprehending the principles of 
Christianity, and he would not have thought it his duty to send him to the 
sacramental table. — ^Apart from all legal terms, do you think he was capa* 
ble of understanding the plan and object of the settlement of an estate ? I do 
consider that he was incapable. — Look at this note of instructions ; do you 
think he was capable of understanding that paper ? I do not think that he 
was when he left me. Witness could not tell his handwriting at that time.— . 
Look at that paper beginning '' Legacies ?'*~^I do not think he was capable 
of understanding that paper. Kenneth^s deficiency was not one of mere dull- 
ness or of want of attention. 

Cross-examined by Mr Solicitor-General — Is your wife any relation of the 
agent for the pursuer ? They are first cousins. Witness always considered 
Kenneth comfortable and happy while he resided with him. Witness was 
acquainted with Principal M'Leod, but did not visit. He is convinced tliat 
he did not introduce Kenneth to the Principal, and he does not know that he 
was introduced by any other person. Witness does not know that Ken- 
neth was intimate in that family. Witness did not know much of the 
late Rev. Mr Fraser of Inverness, but understood him to be a respect- 
able character. It was the opinion of witness that Kenneth did not under- 
stand the nature of marriage ; and he was not able to understand the abstruse 
parts of the sacred writings. If Kenneth had been giving a legacy of L.dOO 
to one man, and of L.100!0 to another, he might be capable of understanding 
the difference, if particularly explained to him. Witness did not think him 
capable of writing a very sensible letter when he left his house. He could 
•perform the manual operation of the letters, so as te enable him to write a 
long letter. He did not think him capable of originating and planning, and 
writing, long sensible letters. He did not write a good hand. — Is that letter 
of 1805^ addressed and written to his father, written and signed by you'? 
Ves. — [Here witness identified letters dated 3d June and 18th July I8O79 to 
have been also written by him.] — ^Look at that letter, (putting a letter 'into 
witness's hand.) That bears to be signed by Kenneth when he was with you ? 
I could net swear to this letter ; I do not conceive it to be his. — Take it for 
granted that it is his handwriting,, do you call it a very bad handwriting ? 
It is not a bad hand*— [Here a letter from witness to George Mackeneie, on 
28th January 1805, was put in.]— Witness knew Mrs Mackenzie of Braeda. 
He did net know that Kenneth had been introduced to her, and was a con- 
stant visitor. 

Re-examined-*Witness could say nothing as to any eccentric habits of Mrs 
Mackenzie of Braeda. — [Here the clerie of Court read the following letter 
from witness to Kenneth s father, giving an account of the marriage scene at 
Aberdeen :]— • 

Aberdeen, 30th March 1808. 

Mt Deab Sib^— In this world of distress and disappointments, we may pre- 
pare OUT minds for disagreeable as well as pleasing intelligence. I am truly 
sorry to be under the most painful necessity of being the messenger of bad news 
both to you and Mrs Mackenzie, and in which, let me assure you, both Mrs Ken- 
nedy and I feel ourselves most nearly concerned and interested. Along with 
this you'll receive Kenneth, at which, no doubt, you*ll be surprised, but, as mat- 
ten stand, the only step that could possibly be adopted ; and let me assure you, 
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however painful it is to my feeliiigt to- commimicate to you the leaaon of his 8p« 
pearance in Dundonnell, I am in some measure most thankful that he is awav in 
such circumstances. Tnere is nothing so had hut might be worse. I hinted in 
my last that I dreaded Kenneth getting into a circle or acquaintance that would 
he of bad consequence to him. Sorry am I to say that mv suspicions were hut 
too well founded ; though I must own, that till matters haa come such a length, 
I did not dread any such consequ^ice as was likely to have followed. I know 
you and his mother will be grieved to learn that Kenneth was on the eve of being 
married, not only to a low bred, but likewise (I am distressed to add) a woman 
of most infamous character. It was only last night this report readhed me, to 
which, although I could not then {Hrevail with myself to attach much credit, I am 
now fully convinced is but too true. I had even ocular demonstration of the fact. 
The report mentioned that they were to be married last night, which made me 
determined to watch him. I insisted, as I always did, that he should remain 
within doors during the whole night, to which he readily agreed ; but no sooner 
was his teacher away, and that he foimd me somewhat engaged, than he slipt 
out. You can easily conceive what situation I was in. No resource was left but 
immediately to follow him, which I did, with his cousin, and after much re- 
search and great abuse, found out the place — ^there, amons many others unknown 
to us, was Kenneth and the infamous Dame to whom he was that night to be 
married. It was with much difficulty that they gave him away — ^not indeed till 
I had threatened to obtain a warrant to have them apprehended. Even the chil- 
dren pointed out the place ; and a Berean minister, her father, ready in waiting 
to marry them when called upon. My dear Sir, I nave been this particular in 
detailing these painful facts, that you and his mother might justify me in taking 
the step I have done. Were it not for the communion wnich I have just among 
hands, I should see him safely lodged in your house ; but, circumstanced as 1 
am, and the case admitting of no delay, 1 send along with him a trusty steadj 
man, of my own congregation, and hired two horses the length of Nairn to his 
uncle, who, I*m convinced, will see him your length. No doubt this will be 
necessarily attended with expense to you ; but, in such a situation, this cannot 
be helped, when his all, and your comfort in him, were at stake. I know hell 
soon forget the business — ^nor do I see the propriety of any undue rigoiir either 
from you or his mother ; though, at the same time, jon should express your dis- 
approoation, and carefully watch over his conduct till he forgets it. He persists 
in denying it ; but this is of litde consequence when the evidences are so strong. 




(Signed) Niel Kennedy. 
P* S. — I was obliged to borrow a few pounds to pay the expense of the jour- 
ney, horses, and man. But of this afterwards. 

From the time he wrote that letter till now, witness had not seen it, nor 
was he aware of its existence. He had written, he believed, at least fifty let- 
ters on the subject of Kenneth to his father. 

jRev. John Kermedj^ — Is minister of the parish of Killeaman in Ross- 
shire, about six miles from Inverness. In early life he taught a school 
for about six years. He was at Dundonnell in August 1799, and took charge 
of the boys for some months, while his brother was at the Divinity Hall in 
1800. He took the charge as tutor in the banning of winter 1801, and re- 
mained till the middle of August 1802. During the interval he had i*esided 
in the house of Dundonnell, while his brother was there also, and he had plenty 
of opportunities of seeing the children. There were at that time three sons 
ai>d a daughter. The oldest son was Alexander, Kenneth the second, and 
Thomas the third. His opiiiion of Kenneth*s capacity to learn was very low 
indeed. He made more exertions for him than for any other child he ever 
had under his charge, on account of the state of his incapacity. He appeared 
to be eight or nine years of age when witness entered the family, and might 
be from 11 to 12, or 12 to 13, when he left the family, but he never asked 
any questions at his parents about it. At this time he was attempting to 
read, but he could not. He was convinced that this arose from a natural de- 
fect in his understanding. When out of school, he generally occupied him- 
self in the kitchen, or among the poultry ; and when witness s attention was 
occupied with Alexander, Kenneth would fall asleep. He was not, in other 
respects, of the same strength of understanding with other boys. Witness 
had had the charge of a great many boys, and had never seen but one other so 
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weak in intellect as Kenneth. He considered at the time that it arose frtim a 
natural defect in understanding to a considerable degree. Witness saw him 
again in Aberdeen in Septemher 1807) when under charge of his brother, at 
which time witness lived in the house between two and three weeks. He ex- 
amined him, and found nothing of improvement in him, considering the ad- 
vantages he had. He could give witness no account of any thing he had been 
about, and he had sufficient opportunities of observation. Witness saw Ken- 
neth afterwurds in his own mause in the summer of 1814 ; Kenneth had been 
in the militia in the interval. He tried to ascertain what improvement he 
had made, and if he could describe any thing he had seen ; but witness found 
he could get no account from him, and he dropped the subject, and began to 
ask him about his father and mother. Witness considered that Kenneth's 
visit was a friendly one, and that he had no indisposition to talk to him ; wit- 
ness afterwards saw him at his father's funeral at the Muir of Ord, and dined 
with him at the inn ; the *' roof-tree of Pundonnell" was drank by the com- 
pany; it was expected that Kenneth would return thanks, but he observed, 
with regret that Thomas did so ; there was no appearance of grief or agitation 
on the part of Kenneth ; nothing occurred to lead witness to believe that there 
was any dryness betwixt Thomas and Kenneth ; he saw Kenneth once after 
his marriage in the manse of Lochbroom, the house of Dr Ross, his brother- 
in-la^, on the Thursday of the fast, and he left the manse on Friday, and 
did not return during the solemnity ; the manse is from three to five miles 
from Dundonnell House. — [Here letter from witness, dated l3th April 1818^ 
was put in.] 

After tlie examination of the preceding witness, the Lord Presi* 
dent addressed the Jury in nearly the following words : — 

Gentlemen of the Jury, 

Before going further, I have to state to you that my learned bro- 
ther (the Lord Chief Commissioner of the late Jury Court,) and 
myself have come to the determination, with a sincere desire to pro« 
mote the ends of justice, and the purity of this institution, to place 
you beyond the reach of being influenced by any thing except what 
you hear in the cause. This case has made so great a noise in the 
world, and so many prejudices are entertained on both sides, that 
we feel it necessary that you should not have the means of com- 
munication with any human being, and that no one should have the 
means of obtruding upon you ; and we have, therefore, come to the 
conclusion that you shall not be permitted to return to your homes, 
but all of you shall be sent to a respectable hotel, during the depen- 
dence of the trial, and taken charge of by an officer of this Court. 
Your good sense will point out to you the propriety of this arrange- 
ment, that the utmost purity of procedure may take place. This, 
gentlemen, is no new or extraordmary proceeding ; nor is it intend- 
ed to reflect on, nor does it imply any distrust in you. In cases of 
high treason, tried before a special commission, my learned brother 
and I had occasion repeatedly to adjourn theCourt, when all the Jury- 
men were sent to one hotel, under the charge of an ofiicer ; and al- 
though this is not a criminal proceeding, it has excited so much noise, 
and been the subject of so much discussion and excitement, and 
even of publication, that the Court is of opinion that justice would 
not be done to yourselves if you are not placed beyond the reach of 
interference or obtrusion. It is therefore necessary that we take 
every precaution that no suspicion even may go abroad that you 
might be practised upon. You will, therefore, have the goodness 
to write to your families or friends. We shall order, such refresh- 
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ments as are necessary for you in the mean time ; and in the evoi- 

ing you shall be sent to a respectable hotels under charge of a macer 
of this Court, where you will be provided with every thing that is 
necessary to your comfort. 

The Jury unmediately complied with the order of Uie Court, and 
the macers were enjoined by his Lordship to deliver the notes of 
the Jurymen without delay. The examination of the witnesses 
then proceeded. 

' Mrt Kennedy y wife of the Rev. Niel Kennedy — ^Was married in 180^ when 
her husband took up house in Aberdeen. She knew the late Kenneth Mac- 
kenzie, who was boarded in the house, and sat at table. Kenneth took no 
care of his person and dress ; his habits were slovenly to a great degree, and 
was the cause oi much distress and anxiety to them. He spent his time in the 
lowest company he could find, and in the lowest haunts of the town, connect- 
ed with the congregation over which Mr Kennedy was minister. She formed 
a low estimate of his capacity ; the only things he had the least liking to were 
birds and poultry. He attempted to bring them to the house, but she dis- 
countenanced it. His propensity for fowls was very strongly marked. He 
was not in the habit of taking charge of his clothes, and he sometimes dis- 
posed of them very improperly, and she could not find out what became of 
them. He was introduced to the friends that came to visit the house ; and 
when she and her husband went to visit a friend, they took him with them to 
keep him under their own eye ; but this did not produce any improvement. 
He could not be got to learn any thing ; and this she considered to be from 
want of capacity, and she had ample opportunities to see that. She had no 
conversation with him on the marriage. She saw him sent to his bed that 
evening, and he was hot the least aware of the serious engagement he was 
about to enter into at that time. The best way to manage him was by coax- 
ing, and she must say that he was treated as a child ; there was no severity 
used by her husband towards him that ever she saw ; she could not say that 
she ever saw him sulky or discontented ; she always found him ready to oblige 
her when she opposed his views ; he had a private tutor in the house, and 
■pent a good deal of his time with him ; she would not have considered it safe 
to send him to Nairn by himself; she did not introduce him to Mrs Macken- 
zie, Braeda, but she knew that he went there ; she saw him once, after he left 
the family, in her own house, and it was not her impression that he was im- 
proved, or that his mind was opened or enlarged ; when under her husband's 
charge, he was fond of wandering about the streets ; but she could not say 
how he was treated on the streets. 

John M^Kayf weaver — Was at one time in the service of Lord Aberdeen ; 
he was a member of the Oaelic congregation at Aberdeen, and had occasion to 
see the late Mr Kenneth Mackenzie ti^ere some time previous to 1808, when 
he lived with Mr Niel Kennedy ; witness was applied to, to take the charge of 
Mr Kenneth to his relations at Nairn, and hired a gig for this purpose. Wit- 
ness objected that they should ride on horseback ; it being reported that Ken- 
neth was going to be married, he formed the idea that if Kenneth's horse 
was swifter than witness's, he might run off. (Laughter.) He set off with 
him next morning at six o'clock ; and a little after they left the city, Kenneth 
proposed to visit Mrs Mackenzie at Braeda, but witness objected, because it 
was out of the line ot march, and it being too early to call on ladies. They 
then went on to Huntly. Witness had there occasion to look after another 
horse, and on his return found Kenneth was absent ; and he found him with 
two or three young gentlemen. At Forres, when he went to order the horses to 
be put up, having brought him in a chaise from Huntly, ' on his return he 
found him absent again. After a considerable search, witness found him, 
when Kenneth said he had gone to visit a shoemaker. On arriving at Nairn, 
and having delivered him over to the charge of his uncle, he got out of the 
way again ; but on a search, witness found him sitting on the face of a stack, 
and took him back to his uncle. 

Mary Mathieson — ^Was servant to Mr Niel Kennedy at Aberdeen three 
years. Mr Kenneth was there at that time, excepting for a few weeks ; had 
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ooattant opportaiiities of seeing him. When not at tchool^ he engaged him-^ 
self in foolish conduct ; he spent his time among the lowest class of people ; he 
was not often in his room, but oftener in the kitchen. Witness did not think 
him like other young men ; thought him very weak in his judgment ; recol- 
lects his leaving Mr Kennedy's. Mr Kenneth told me he was going to be 
married to one Miss Forbes in a few days. Witness then told Mr Kennedy 
immediately. I said to Dundonnell, are yon going to disgrace the family by 
marrying a woman of so low a class ? DondonneU said, I would not forsake 
her for the world. Mr Kennedy desired me to have a close eye on him. He 
was confined in the house all that day ; the other girl and I were employed 
in the garden ; and he then made his escape from the house in the afternoon. 
I told Mr Kennedy he had got off; he desired me then to go to the washer- 
woman to tell her to give him no clothes. On seeing her, she said — What 
shall I do ? he is dressed already. Witness went afterwards to the house in 
Denbum Brae, where she met Mr Kennedy and Mrs Cheyne. We then 
went in search of Miss Forbes, who said she was not the person, and directed 
us in search of Mrs Affleck. On getting to the house, there was a number 
of children around the door, who told us this was the house where the mar- 
riage was. Mr Kennedy and Mrs Cheyne went to the door, and having got 
Dundonnell, they took him home. Mr Kennedy sent him off in the second 
morning following, but he was kept close confined in his room during the pre- 
vious day, and witness kept the key. 

Rev. WUham Finlay — Has been minister of the parish of King-Edward for 
more than four years. Was assistant in one of the public schools at Aber- 
deen, of which he was afterwards master, where he first became acquainted 
with Dundonnell ; but at the same time witness was his private teacher. Dun- 
donnell was at the public school for a year, more or less. Witness is a native 
of Angusshire, and has no connexion with Ross-shire. He attended Dundon- 
nell two hours a-day while he lived with Mr Kennedy. Dundonnell was re- - 
markably backward. He studied arithmetic under witness, who had to be- 
gin him again, although he had undergone a course before. But witness 
could not get him to understand the simplest rule of arithmetic, owing to his 
incapacity. Witness was eight years after this period at the head of this 
school at Aberdeen, and never, during his experience, saw a lad of Dundon- 
nell*s age, who had enjoyed his opportunities, so deficient. He appeared to 
labour under a weakness of intellect to a very considerable degree, and witness 
cannot say that he ever made any progress under witness. Dundonnell appeared 
to be about eighteen or nineteen years of age, and was a taU lad. Witness de- 
voted two hours a-day wholly to Dundonnell, and paid him every attention ; but 
his incapacity continued to the last, and witness cannot say that he made any 
progress. His writing was tolerable. Witness was present on one occasion' 
when Dundonnell had to date some paper. When he asked witness to tell him 
the day, month, and year, witness said. Do you not know the year ? when he re- 
plied he did not. W itness was astonished at the answer, but was convinced 
from it, and by Dundonnell's appearance, that he was ignorant of both month 
and year. He was obliged to hang over him ; and his impression is, that 
without him, Dundonnell could not have worked any question in arithmetic ' 
Witness was of opinion that from his weakness there was little prospect of 
Dundonnell making any progress. Witness recollects seeing him once on the' 
street when he passed by two or three individuals very hurriedly, with a va- 
cant stare on his countenance indicating fear, but does not recollect seeing 
Dundonnell followed on the street by any one. He was simple and good na- 
tured. — Would you say his imbecility amounted to idiocy ? It did not amount 
to idiocy, for he could take care of himself. He laboured under very consider- 
able incapacity. He could not examine a tradesman's account, and was liable 
to be imposed upon. The impression on witness's mind is, that he was a 
lad of weak intellect. 

Cross-examined by the Lord Advocate—Witness was chiefly employed to 
instruct him in arithmetic Found Dundonnell slow and dull. Had very 
seldom conversation with him on general subjects, and did not consider him 
as a companion. .Witness might have conversed with him generally, but can- 
not recollect any particular conversation. Witness's impression was, that he 
was remarkably frivolous«<-<You do not think he could have summed up a 
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tradeniiaix*8 bill ;^ do you mean to say that he could not hare undertaken tke • 
making of a will ? He might have known that any property was his, and 
that he had the right of giving it away ; but my opinion is, that he was not 
calculated to judge of any thing complicated. — If he was told to leave Ii.lOOO 
to one brother, and L.dOO to another brother, could he have known the dif- 
ference between the larger and the smaller sum ? I think he might have un- 
derstood that ; he was not destitute entirely of mental capacity ; but, as I said 
before, he was not capable to judge of any thing complicated. He had his 
fedings and affections to a certain extent ; and I mean to say he would not 
rush heedlessly into danger, throw himself over a precipice, or drown himself 
in a pond. Witness has heard l^im say he visited Mrs Mackenzie of Braeda ; 
may have seen him with the family of Braeda ; but saw him so seldom on 
those occasions, he cannot say how he was treated by his associates. Dun- 
donnell wrote tolerably, but witness cannot say if he could write a letter of 
three pages, owing to his great indolence. Arithmetic and mathematics were 
principally taught in the school ; but witness does not recollect having taught* 
any lad of his age who was so dull. There are few who do not understand 
the simple rules of arithmetic Witness is of opinion that Dundonnell could 
not have summed up a column of figures correctly ; he tried to carry the tens, 
but found them to be too heavy for him. 

Re-examined by Dean of Faculty — Do you think Dundonnell was capable 
of judging of or originating any plan of a settlement of his affairs, or of his 
property ? My opinion is, from the natural indolence of his mind, he would 
not have given himself the trouble. There was such a want of capacity also 
as would have prevented him from originating such a settlement. He had the 
power of judging of the rationality of acts put before him ; and my impression 
is, that he could distinguish good from evil ; but from his being so little ac- 
quainted with figures, a^ the management of his own affairs, he must have 
been contjinually liable to imposition. 

Rev. Httffh Mackenzie^ minister of the Oaelic chapel, Aberdeen — Knew the 
late Dundonnell about twenty-three years ago. Witness then attended college, 
when he saw Dundonnell two or three times^ a^week, for five or six months 
during the session. Dundonnell did not attend college. From witness's op- 
portunities he thought him extremely weak and childish in his manner. He 
was of a mild, timid, and credulous disposition. Witness often saw the stu- 
dents telling him anecdotes ; they played on his credulity, as he believed every 
thing they told him, and they called him '^ feelish (foolish) Kenny." Witness 
met with him at Inverness in the course of the following summer of 1808 ; a 
young gentleman was along with him ; they drank tea together, uid had some 
conversation ; Dundonnell did not appear improved ; he partook very largely 
of sweetmeats ; so much so, that witness remarked it. 

William Troup, formerly merchant in Aberdeen^ but now retired from 
business — Knew Mr Niel Kennedy, who lodged with witness in October 1804 { 
Mr Kennedy then had Kenneth in charge. They boarded with witness till the 
May following, and took their meals with him in family. Dundonnell looked 
older than fourteen at that time ; witness had daily opportunities of judging 
of him, and he considered him a lad of weak intellect. He was young, but his 
conduct appeared to witness considerably different from that of boys of his 
time of life. His habits were awkward and slovenly; he went often into the 
kitchen, and his wife used to turn him out. Witness has heard Mr Kennedy 
quarrel him for giving away his clothes, neglecting and spoiling them. Mr 
Kennedy frequently chided him for his conduct, but never said any thing se- 
vere. Witness has seen crowds of boys fc^owing him, and upon one occasion 
he put off about a hundred boys who followed him to the house ; on another 
occasion he sent his «hop*boy to bring him from a crowd who were following, 
pulling, shouting at him, and making game of him ; they were crying he was 
new caught from the Highlands, and he was going like an idiot before them ; 
the boys, who were from the same school, were mostly younger than himself. 
Witness saw a caricature of Dundonnell in a window in hong Acre, among 
a great many others of remarkable persons. It was a good likeness. Wit- 
ness had it taken down ; he called and said it was improper, as DundoaoeU 
had a great many respectable friends in the neighbourhoodr 

Cross-examined by Mr Solicitor-General — ^Dundonnell was an awkward lad^ 
and appeared like a person of 21 years of age."" Witness never thought him 
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An absolute idiot, but weak and easily persuaded to do any thing. He sup- 
posed those that followed him home were partly his school-fi^ows. He never 
saw the boys following any body else ; it was from the oddity of his appear- 
ance they followed him ; he was very good natured, and understood what was 
said to him. His wife turned him out of the kitchen sometimes three times 
in the day. 

Dr Borthteick, physician^ Edinburgh — Has no connexion with the county 
of Ross ; was at one time surgeon iii the Ross-shire militia. Recollects the 
late Dundonnell when he first joined the regiment at Hillsea Barracks in the 
spring of 1810. He appeared a very stupid, heavy, uninformed person, of 
■weak mind. This was the first impression witness formed of him. The 
regiment marched from Hillsea to London. He remained about two yean 
in the regiment. Witness had a great deal of intercourse with him, 
during which several professional opportunities occurred. Dundonnell 
had a very absurd practice of gluttony. Witness repeatedly remonstrated 
with him on this absurd practice. He did not seem to understand what 
witness said to him, when he told him not to overeat himself, nor did he 
give over this practice. He generally dined at the mess, but took no share 
in the conversation. Never saw him occupied in reading. His impression 
was confirmed by his after observation.-_State the capacity of his mind in 
your own langus^ ? I should think that he was of great imbecility, and had 
considerable weakness of mind — ^naturally defective., His reasoning powers 
aeemed to be Very obtuse. Witness had no opportunity of ascertaining 
whether he could manage the ordinary business of life. In 1810 he was very 
torpid, drowsy, stupid, and slothful ; was very much overgrown, and was fond 
of lolling on the chairs and sofas. His favourite beverage was large draughts 
of cream, which would tend to increase his bulk, and in a great degree to the 
obscurity of his understanding, and almost to extinguish his mental powers. 
In any person that tendency would hold ; still more strongly in persons of 
origin^y weak mind. He was not an absolute idiot, but his mind may be 
called bordering on mental incapacity.— .Would you say that Kenneth was in 
a state of mental incapacity, in medical language ? There is a difference as to 
this in medical language, and there are different shades of mental incapacity. 
He was not an absolute idiot — [Shown note of instructions of the 31st of 
August and another document, entitled " Legacies.**] — ^Witness said he had 
considered the former very anxiously ; he did not believe Dundonnell capable 
of originating or comprehending the sequence of these things ; indeed he did 
not understand them himself ; Dundonnell could not follow an arrangement, 
or the consequence of an arrangement. Witness made the same observation 
in a greater degree as to the other paper. — Putting .aside legal phraseology, 
could Kenneth have formed the plan of an arrangement by way of settle- 
ment, containing a series of propositions ? Not as a combined .whole, such 
as that paper.— Do you think he could plan or originate a scheme of settle- 
ment, or comprehend a deed ? His mind seemed so obtuse when I knew him, 
that I do not think he could. — ^Was he capable of writing out these two pa- 
. pers without instruction ? I do not think he could. 

Cr(M3s-examined by the Lord Advocate— The first impression I>undonnell*s 
manner and appearance made on witness was, that he was a man of no con- 
versational powers, and witness did not cultivate his acquaintance. Another 
person might be with him more than he was. He did his duty as a company 
officer. Witness had occasion to see him in his professional capacity — cer-^ 
tainly twice, perhaps three times within a short interval. The first occasion, 
happened when he was on a march. — Is it apt to make a fat man rather hung- 
rier than usual ? It might. The march was from fifteen to eighteen miles 
a-day. — If a person had told him about making his deed of settlement, and 
said that he should make the heirs first, then Robert Roy, then the Adamses, 
.&c., would he have understood it ? He might have understood that as long 
as the recent impression was on his mind, if explained to him line by line, or 
■ bit by bit, as minutely as has been done in the interrogatory ; but he was not 
capable of dictating the whole. With regard to the '* Legacies,** witness is of 
opinion he would have understood them in the same way as the previous pa- 
per. He certainly could not recollect the whole. — ^But if it had been the sub- 
ject of a great deal of conversation, morning, noon, and night, do you think 
that he could have an idea of it in his mind ? It is a doubtful question ; even 
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were we to consider Mm a person almost insane), a person labdnring under mst 
sanity may be led to understand a question if driven into him. Witness's belief 
is, that he could not originate the deed»; but if gone over bit by bit, as ofbea 
as mentioned, he might have understood them. He has known many plumpy 
fat persons who are remarkably intelligent and acute. 

Dr Campbell, surgeon in Edinburgh, and one of the surgeons of the Royal 
Infirmary — ^Comes from Perthshire ; has no connexion wi&. Ross-shite ; was 
surgeon m the Inverness-shire militia. Remembers the late Kenneth Mac* 
kenzie joined that regiment at Hiilsea about 1812 or 1813. Had frequent op* 
portunities of seeing Dundonnell at mess and otherwise. Had formed a very 
low estimate of him, and considered him a weak-minded man. His reason.^ 
ing powers were weak or impaired, and he had no conversation. Never saw 
him reading books or newspapers. Never saw him writing. Knew Captain 
Grant, who told witness Mrs Grant was in the habit of assisting Dundonnell 
in writing letters. Dundonnell was a heavy torpid overgrown man. If cor- 
pulency increased much afterwards, should think medically this would have 
produced somnolency, so as to impair the mental powers. Witness has seen 
the note of instructions. Considers Dundonnell not capable of originating 
the whole. Would not think him capable of combining a series of proposi- 
tions, or of understanding their mutual relations, or combined tendency. 
Might have understood one single proposition, if exceedingly simple. — [Shown 
note of instructions, and asked to examine the first passage towards the con- 
dusion, '^ I wish a liferent,** &c] He could scarcely have followed that. 
As to the other passage, ''make any suggestions,** &c., witness does not think 
the idea of composing or revising would originate with him. Does not think 
him capable of composing such, or any deed. 

Gross-examined by Mr Solicitor-General — If he had been asked. Do yon 
mean to leave any thing to Louisa and Patricia Roy ? and the same person 
said, How much, would he understand L.IOOO each ? Yes. — ^And if separate 
from the other legacies, and the L.1000 was to be increased to L.2000, On a 
certain event taking place, would he understand that ? I would suppose he 
would not understand them combined. 

Re-examined by Mr Robertson — He certainly could not have given these 
instructions, even apart from the legal instructions. 

Dr Bayne — Is a native of Aberdeen, now residing in Inverness-shire ; first 
knew Dundonnell in 1806 ; thought he was a very silly lad ; be knew him in 
1815, when he joined the Inverness-shire militia as surgeon ; Dundonnell 
was then a captain ; the impression he had formed of him in early life was 
confirmed ; had reason to think him of the same weak intellect ; did not think 
him capable of exercising his mind on any subj^ect of importance ; he would 
not have transacted any business of importance with him, and would have 
considered any person doing so liable to the suspicion of taking an advantage 
of him ; he had increased in si^ to an enormous degree ; from what he saw 
of him, if he had continued to increase for six or seven years, his obesity 
would have increased the natural weakness of his understanding. — {Shown 
note of instructions.] He considered him incapable of composing the docu- 
ment put into his hand, and also of giving another person instructions to 
draw out such papers ; he never reflected ; witness did not think him capable 
of judging of the ultimate consequences of his actions. 

Cross-examined by the Lord Advocate — Saw him very frequently in the 
shop of Mr Troup of Aberdeen, but never transacted any business with him ; 
he thought every thing he said and did was frivolous ; he considered he was 
easily led, and the dupe of otiiers ; he might have understood a simple be- 
quest of L.1000, and known that the value of L»2000 was moretbfan L.1009, 
but thinks nothing that required reasoning would have occurred to him ; 
motives did not act on his mind, or any process of reasoning ; he would be 
urged by hunger to eat, or by the want of a coat to order one; but to origi- 
nate a deed of such a kind was a process of reasoning of which he was in- 
capable ; his idea was, that by simple motives he might be urged to simple 
actions. 

Captain Jamet Cameron^^Js a native of Inverness-shire ; new resides in 
Aberdeenshire; joined the Invarness-shire militia in 1810; wns called out 
again in 1815 ; DnndonnnU joined in 1812 ; witaesB had not Bern him befi»«^ 



^on kindness wHaess liad shown te him, he t(M^ a fancy to witness, who 
ould speak Gaelic, and sing Gaelic songs. Had many opportunities of seeing 
him ; conceived him a very weak silly person ; he believed in witchcraft and 
supernatural beings, and in a warlock, Gre^or McGregor, or Gregor Willox. 
Told witness Gregor used to go to Ross-shire to cure cattle and people that were 
bewitched. He had great pleasure in talking ou this subject. He had a notion 
of charms against bodily injury, and told witness instances where people were 
'.vitched, and put a shilling in a cog or caup of water, and if the person was 
i)e witched, the shilling would stick to the cog or caup ; if otherwise, the shil- 
ling would come with the water in drinking it ; and that a shilling put iu the 
heel of the shoe of a bridegroom on his marriage day would procure issue. He 
said that cheese made of cats* milk was a protection against bullets ; in which 
he seriously believed. When at Portsmouth, he was fond of consulting gyp- 
sies ; has seen him there followed by females and boys ; could do very little 
duty of himself ; he often told me he depended on persons in the ranks to 
direct him. He consulted the subaltern officers before he did any thing 
when on guard. He never made out the report himself; was capable of 
copying it, but does not believe he could make it out. Witness made out 
the mess accounts for him, when he was vice-president ; they will appear in 
witnesses hand-writing in the mess-book. Considered him certainly very 
easily imposed upon, and likely to be taken advantage ef. He had a particu- 
lar fondness for hens, and kept the only hens witness had ever seen in Ports- 
mouth ; probably three or four of them. Witness had many opportunities of 
seeing him, both private and public M'^as very weak and silly, which arose 
from various causes 4 a want of commdn sense ; and he is quite satisfied there 
was an original defect in his mind. Dundonnell never told witness that any 
person furnished copies of his letters. 

Cross-examined by Solicitor-General — A belief in charms is not uncommon 
in the Highlands among a certain class of persons. 

Serjeant David M^Pherson — Was serjeant in the Inverness-shire militia from 
the formation of the regiment in 1803. Recollects Captain Mackenzie, who 
joined at Hillsea Barracks as a captain ; discharged his military duties very 
- ill, because he was very silly and weak in mind. The covering serjeant and 
non-commissioned officers had to support him in every point ; had to direct 
him how to do his duty, and had to put the word of command in his mouth ; 
he never got better. Witness was corporal ; the support was not once or 
twice ; the whole non-commissioned officers were subjected to it ; could not 
trust him to go through the manual or platoon exercise ; had always poultry 
in the barracks. He built a hen-house at Portsmouth for them ; he had a 
great quantity of them ; he associated principally with old women ; has seen 
nim frequently with them ; recollects a review at wftich the AUied Sovereigns 
were present in 1814; when Kenneth was going to Portsdown Hill, three or 
four of the party took him to the back of a hedge ; the regiment marched on 
and left him till the review was over ; they then got a post chaise and drove 
him back to the barracks. They left him not from fatigue, having only gone a 
few yards up the hill. Was at Fort George when Dundonnell was captain 
in command ; he never appeared at parade. Recollects a drummer got in- 
toxicated, and in consequence lost one of his shoes ; two or three men carried 
him off to the barracks, when witness saw Dundonnell carrying the drummer's 
shoe in his hand across the square. Has been in the mess-kitchen, and seen 
Dundonnell sitting with the cook and the other women, in his red coat. He 
never inspected the men or barracks, and witness never saw an officer go 
through the duties as Dundonnell did. 

Serjeant David Clarky of the Ross-shire militia — Knew Lieutenant Kenneth 
Mackenzie ; drilled him ; he did not succeed in drilling him, from his want 
of comprehension ; a non-commissioned officer constantly attended him when 
en parade to lead him to his post ; witness did so himself ; witness had always 
to tell him the word of command. 

Cross-examined by Mr Solicitor-General — ^Was there when Lieutenant Ken- 
neth Mackenzie joined ; found him to require more instructions than any one 
he ever saw ; the lieutenant did not profit any at all from witness's instruc- 
tions. 

Rev. Mr McDonald — Has been minister of the parish of Urquhart for many 
years ; first met Dundonnell about Idll at Leith; he was then in the Ross. 
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•hire miHtia, stationed there. He formed an impression of him of what he 
would call mental imbecility, or mental weakness. Knew him to be the son 
of Dundonnell ; took occasion to satisfy himself as to his capacity, and made 
up his mind on the first interview ; observed from the first time he met Dun- 
donnell there was always an unmeaning smile on his face. Witness met him 
with the other officers, and never could discover him to enter into rational con- 
versation, and had occasion afterwards pretty frequently to confirm his first im- 
pression. This imbecility arose, he has no hesitation in saying, from defect of 
intellect ; witness met him again at Lochbroom in 1822 ; he had increased to an 
immense size, about thirty stone weight ; never saw him on horseback ; he took 
three or four hours to step down a steep hill at the manse of Lochbroom ; does 
not know if he communicated at the sacrament ; witness cannot say if he was 
there on Sunday ; Mr Thomas resided in witness's parish about twelve years, 
and now lives in Lonclon ; all his children were bom and baptised in witness's 
parish. * 

Cross-examined by Mr Solicitor-General — Is brother-in-law of Mr Mac- 
kenzie of Millbank ; has seen Dundonnell five or six times, so as to have con- 
versation with him ; never had occasion to transact business with him. 

James Jackson, gardener, Pennicuick, author of '* £ssays for Prizes given 
by the Highland Society" — Remembers in 1812 the Ross-shire militia being 
tnere ; his father and mother took in lodgers ; he recollects Dundonnell, who 
lodged with them ; was frequently in his company, and had occasion to have 
conversations with him ; Dundonnell was quite imbecile, and but one remove 
from an idiot ; was apt to be imppsed upon. Witness's family was sorry for 
him ; he was very timid, and imposed upon by the less respectable officers ; 
he would not go past the dog, which was remarkably good natured and fond 
of soldiers, without witness's mother leading him. Witness kept a grocery 
shop along with his brother, and sold confectionary ; Dundonnell was much 
about the shop, and sat frequently in the kitchen in his uniform. 

Thonuis Jackson, Leith, brother of Mr James Jackson — Kept a shop 
with his brother James at Pennicuick ; he remembers the Ross-shire militia 
being stationed there, and recollects Mr Mackenzie of Dundonnell lodging 
in his mother's house. Witness had an opportunity of seeing a good deal of 
him ; he was a very weak-minded man. Witness's mother treated him with 
great respect on account of his being a sort of a child, and the son of a High- 
land laird ; he came frequently into the kitchen, and sat much there. Ken- 
neth purchased an unusual quantity of carvies and barley-sugar for his own 
gratification. 

William Dodds, paper-maker, in the neighbourhood of Pennicuick — Re- 
members the Ross-shire ^ilitia being at the barracks there; he had occasion 
to see Lieutenant Mackenzie of Dundonnell. Witness had occasion to see 
that Dundonnell had not the sense of shame. Witness went into a house 
one night with a private in the regimeni after a day's fishing, and had some 
of the trouts made ready ; witness left the house, and afterwards went back 
with a person whom he had met ; 3Ir Mackenzie of Dundonnell came into the 
room where they were sitting, and had nothing on him but his stockings and 
his shoes, and danced about the room two or three times ; he did not appear 
to be drunk ; he went out of the room again to another, where a fiddle had 
been playing, and where he said he had been dancing with the girls, and that 
he had thrown off his coat because of the heat. Witness remarked he must 
have been very hot when he had thrown off the rest of his clothes ; he after- 
Vards returned into the room where witness and his friend were sitting with 
only a shirt upon him, and his other clothes below his arm. Witness never 
saw him going about drunk. 

Cross-examined — Witness knew that he was Mackenzie of Dundonnell, as 
he had told his name, and witness saw him frequently afterwards. 

Mr Collins, British Linen Company's office — Is one of the principal clerks in 
the accountant's office of that establishment. Was in December 1810 in the 
branch at Inverness, and remained there until 1818. He entered the office in 
Edinburgh in July 1819. Had frequent occasion, when at Inverness, to see 
Mr Kenneth Mackenzie ; at the time witness resided with Banker Mackenzie, 
where Kenneth was frequently visiting. Witness had frequent occasions of see- 
ing him at Seabank. His impression was that there was nothing like absolute 
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idioey or insanity about him, but he certainly thought he had an esctmme 
and excessive imbecility of character. Kenneth was a person very easily to 
be imposed on ; he was generally quiet in company, and seldom spoke on mat- 
ters of importance. Witness heard him talk of witchcraft, and it occurred to 
him that Kenneth believed in it to a great extent. It appeared to witness 
that Kenneth was not capable of understanding any business of importance, 
or the ordinary affairs of life. He thought he had no discretion or rational 
judgment. Witness would not have trusted him with any piece of business. 
Had a good opportunity of forming an opinion, as far as his judgment and 
penetration went, as to the managing and airanging his affairs; and his 
general impression was that it was quite impossible for him to enter into 
transactions which a plain country gentleman is capable of, and of managing 
affairs in his own sphere. Witness saw him at Seabank after his marriage ; 
he had an immense flock of birds and fowls, and a cockatoo. Witness having 
occasion to be there, found him in the hen-house, taking out the eggs from 
the hens, and calling them by their names. This establishment of hens was 
beyond an ordinary one ; there was a greater number than ever he had seen 
together ; if he said that there were 500, he believed he was perfectly safe ; 
he considered him a sort of halting, and thought it the best term by which 
he could convey his case in simple language. Witness dined with him at Sea. 
bank before his marriage, where he used frequently to have company ; he did 
the duties of the table, but never entered into any rational solid conversation 
with him. Witnesses impression was that he was really incapable of conduct- 
ing his own affairs without the agency of others. 

Cross-examined by the Solicitor-General — ^Witness being shown a letter, 
dated 25th September 1815, from Mackenzie of Ord to Kenneth Mackenzie, 
said there were two parts of it his handwriting, Ord having requested him to 
write to his diction. When witness was in the branch office at Inverness, he 
knew that Kenneth*s drafts were honoured in a private way. Witness is 
nearly forty years of age. When he became acquainted with Dundonnell, 
he was about twenty or twenty-*one years. 

W'illiam Allan, tailor, Inverness— Was acquainted with the late Dundon- 
nell ; he went on one occasion' to take his measure for a suit, and saw him 
not far from the barn or byre, lying at full length on the ground under his 
fowls, which were picking corn off his person ; witness waited for him for 
fourteen or fifteen minutes ; and when he came to be measured, he wished 
him to change his clothes, as he was covered with fowls^ dirt, which he would 
not do ; and witness measured him as cleanly as he could for his own com« 
fort ; he never took measure of any body of the same size. 

Cross-examined — ^Are you a creditor of Thomas Mackenzie ? — ^No. 

Alexander Smith — Was gardener to the late Dundonnell at Seabank; entered 
his service in 1815, and remained three years ; witness saw a woman fre- 
quently visiting him from the village under the character of a witch; she tied 
strings round his naked thighs, and round his wrists, which she said would 
make him happy in marriage, the happiest gentleman in Inverness-shire ; the 
witches name was Widow Macdonald, or Henny Runn ; witness saw this per- 
formed about three different times, and these were at considerable intervals ; 
she would continue with him from one to four hours ; witness heard her 
checking Dundonnell for loosing the strings ; if Kenneth had not believed in 
this, he would not have flowed her to do such a thing on his naked skin ; 
witness had no belief in any superstition of the kind ; Kenneth had a great 
quantity of poultry at the time ; witness never saw such a quantity of poul- 
try about an^ gentleman^s place ; he had names for them, and witness had 
seen him taking off the eggs ; he had seen him feeding them lying on his 
back, and the fowls picking the barley off his body ; when the fowls died, he 
was uncomfortable; witness had seen John Cameron, a mail-coach driver, 
about the place. 

John Cameron, mail-coach driver — At one time had occasion to be at Sea- 
bank occasionally. He knew a wandering idiot of the name of General 
Brown, and had seen him at Seabank before Kenneth*s marriage. The Gene- 
ral and Captain Mackenzie were both dressed in regimentals. General Brown 
said to witness that Kenneth was his aid-de-camp. General Brown had mus- 
tachios, and Dundonnell had mustachios painted with ink or paint. They 
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were mting goouimrtiw sad milk at the time ; be AiA tkot observelienfl in the 
roam ; they marched ordinary and quick time around the room. The Gene- 
ral gets old clothes occasionally from the officers ; witness had himself been in 
the hospital for Kenneth's poultry ; he had a conversation with Kenueia in 
regard to the sit^ fowls ; he gave him a letter, which, on reading, Rennet^ 
said, " I am wanted down to Treeton — what will I do when half of my poui- • 
try is sick in the hospital ?" Kenneth asked witness if he used cordial balls, 
which he said he did, but none such as h^ used, as those which witness used 
were urine balls. Kenneth asked no explanation of this. He gave witness a 
pair of pantaloons for overalls ; he took them back and picked a parcel out of 
Che head-band, which were some things he got from Henny Runn — by having 
which, he said, he might ask for a wife in any place in the world, and he 
would not be refused. Kenneth also said to witness, that cheese made of cats* 
milk would prevent steel or lead from ever touching him, and he appeared to 
witness to believe it. 

Mrs Cluna»-^WM a first dbusin of the late Kenneth Mackenzie. She was 
much at Dundonnell in the time of George, the father, when Kenneth was 
about six or seven years of age ; she was iii the habit of being there every 
year, or once in every two ye^s ; she knew Kenneth well after he returned 
from the militia ; she only formed one opinion of him, and that was that he 
was a "weak silly lad ; she did not consider him an absolute idiot, but he would 
have ran much farther had he not been taken great care of. He had a very 
great defect of understanding and judgment ; she had opportunities of seeing 
that he made very little progress in learning. She was at Inverness when his 
Esther died ; Kenneth came to the house shortly before his father's death, 
when he was insensible ; Kenneth's conduct was weak and silly, and he did 
not know how to act for himself ; he did not appear to have the ordinary 
feelings of a son. Thomas took charge of the funeral ; she did not think Ken- 
neth capable of managing the ordinary affairs of life ; thought he would be very 
easily wrought on hy flattery or fea't ; his parents were rather indulgent to him ; 
his father stated to witness that he intended to make a settlement to secure 
his property, having always expressed the opinion that Kenneth was incapa- 
ble of managing it, or conducting himself as he ought to do in society ; she 
aaw him once or twice after his marriage, when he lived almost exclusively at 
DundonneU ; he was grown to an inconceivable size ; he had none o^ the or- 
dinary occupations or pursuits of those of his own age when a boy, and was 
always under restraint with his equals. This character continued as long as 
ahe knew him. 

Cross-examined by the Lord Advocate — She was often on a visit for six 
months at a time at Dundonnell. She saw him when he went to Aberdeen, 
And when he came home on a visit. She did not see him often after he went 
to the militia. She saw him at Inverness after he left it. His pursuits were 
jquite different from those of any young person she ever met with. He asso- 
ciated with the lowest he could find, with foQls and idiots. He was easily 
persuaded by flattery ; she never saw him after he made Dundonnell his resi- 
dence ; he made some kind of show of grief at his father's funeral. 

Re-examined — She livedN sometimes six months at a time at Dundonnell ; 
her mother was his aunt ; he always came to her house in his way backwards 
and forwards. 

Alexander Maekaf^ — Lives at Forres, and was in the service of Dundonnell 
w^hen in the militia, and afterwards at Seabank, and remained some time with 
him. He saw an old woman, a reputed witch, coming about him. He saw 
her sew a stone into the head-band of his master's breeches. His master had 
an enormous quantity of fowls ; he had seen him lie down and feed the fowls 
on his person. Before his marriage he had them in his bed-room. He slept 
' with Dundonell different times, and this was the practice when strangers were 
not in the house. Witness believed he was afraid to sleep alone. He was 
afraid to go out in the night-time, and to go from Seabank to Inverness, which 
was better than a mile distant. 

Cross-examined — He was about sixteen years of age when he entered into 
Dundonnell's service ; it was at Seabank where the woman sewed the stone 
in the head-band of his breeches ; Captain Mackenzie appeared serious at the 
time, and gave the woman something ; he allowed the stone to remain there, 
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and never knew it to be taken out ; witness slept with him oftener than he ' 
did not ; it was when he was at Seabank that he slept with him ; Dundonuell 
paid^jiim his wages himself, and gave him over and above his wages, and wit- 
nesitf'eould not say whether his master knew this or not ; a good many visited 
• iLSeabank ; Alexander Fraser took the charge of the dinners, but Dundon- 
n<Al sat at the head of the table. 

Donald Young, toll-keeper between eight and nine miles from Aberdeen—. 
Was a gardener with Kenneth Mackenzie at Seabank, and remained with him 
for a year, and went to Dundonnell, and was with him more than two years 
and a half; he had an immense quantity of poulti*y, and had seen plenty of 
them in most of the rooms of the house ; the sick ones had a place for them- 
selves ; he was a year with him before his marriage, and got very few orders 
from him ; he did what he thought best himself ; Dundonnell was not capable 
of giving directions for his work ; after the marriage, for the first year he was 
paid by Dundonnell, and after that Mrs Mackenzie settled every thing with 
him ; he had seen him carrying the poultry in his hands almost every day ; 
a great deal of poultry was sent from Seabauk to Dundonnell, and ^ome of 
them died by the road ; they were brought in carts, and some of them went 
by sea. Donald Car, or as he was nick-named Touterman, an idiot, used to 
go about the house ; Dundonnell was very much with him ; he liked to get 
him into a passion ; he had seen him make him expose himself before the 
women servants. Another idiot, Rory M'Leod, was at Dundonnell all his 
days. Touterman went there, and Dundonnell would make them dance to- 
gether ; much of Dundonnell^s time was spent with these idiots. 

The Court here adjourned till the following day. 

WEDNESDAY. 

The Court having met at ten o'clock, the Dean of Faculty moved 
for an order on the Lord Ordinary officiating on the Bills for the 
production of a memorandum-book recovered from one of the wit- 
nesses, which was accordingly made. The Court then proceeded 
with the evidence of the following witnesses for the pursuer. 

Mrs Cairns — Is postmistress at Peebles ; remembers the Ross-shire militia 
being at Peebles ; witness had two daughters ; remembers Kenneth Macken- 
zie ; he paid attention to her second daughter, now dead, and made proposals 
of marriage, but she would not listen to him, having a decided aversion to 
him from the first, her daughter alleging as her reason that she never would 
marry a man she would be ashamed of. M^itness and her daughter were 
aware he was a man of property. There was nothing unpleasing in his ap- 
pearance ; he was a silly, innocent man ; every body who knew him said that. ' 

Mr Robertson, tacksman of Polchoir, Ross-shire — Knew the late Kenneth 
Mackenzie since a boy. "Was sent for by him on business about six years 
ago (two years before his death), by letter, but was ignorant by whom it \vas 
written. Went to Dundonnell, and met Mr Thomas Mackenzie and Mill- 
bank ; Mr and Mrs Mackenzie were there. Thomas intimated the business 
to witness, and Mrs Kenneth Mackenzie was also pasing her ojiinion about 
it. It was to appraise a stock of sheep on the farm of Auchandrean. M'^it- 
ness arrived on Saturday ; remained there Sunday and Monday. Had some 
conversation with Dundonnell, not much, but he was speaking some sen- 
tences. Mr Thomas Mackenzie took the charge of the business ; Kenneth 
trusted the whole business to his brother. The stock was valued and hand- 
ed over to Millbank, and a receipt taken by Thomas. There was a fool called 
Janet something — does not know her name — there at the time. On Sunday 
forenoon, after breakfast, Millbank, Thomas, and witness, went into the gai*- 
den; Kenneth and the idiot came in, and began to play themselves with a 
peacock ; he then directed her how to put flowers in her cap, and gave her 
a shilling for his amusement. The idiot was dancing on a plank in the after- 
noon, and leaping over it ; Kenneth spent the whole day in this occupation. 
In the eveming he remained in our company, amusing himself with the idiot ; 
witness saw them seated on a form ; they then went into the black kitchen, 
where a quarrel began among them. Jane Miller, or Mackenzie, was there ; 
witness fancied she was the hen-wife ; was at the door of the kitchen, in which 
there was a number of women, but there was only one idiot ; Kenneth was 
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leaking over tbem^ and seemed to be amused, or he would not hare aHowed 
such doings. The idiot raised the clothes off Jean Miller's backside. Wit- 
ness got one or two letters afterwards, signed by Kenneth, and went to him ; 
Mrs Kenneth gave witness some directions regarding them ; witness paid her 
no compliments, but she said the laird wrote the letter. Witness said that 
it was not Dundonnell*s, that it was written by herself, but that the laird 
signed it. She smiled at this remark. Mr Thomas was not present on the 
latter occasion. Dundonnell and Thomas were on a very kind footing, equal 
to brothers. Thomas was treated in a very kind manner by Mrs Kenneth, so 
far as he understood. From what witness observed of Dundonnell, he wa* 
not fit to transact worldly business, unless others would do it for him ; wit- 
ness never saw him look after any thing while he was there ; considered him 
unfit to manage worldly business from silliness, or weakness of mind. 

The Dean of Faculty said, that in this case the defender had 
put on record and stated, as the origin of this trial, that the charge 
of imbecility against Dundonnell was never heard of till after his 
death, and till this settlement appeared, and that his imbecility was 
stated to be a posthumous discovery . He had occasion to know, from 
experience of the line of defence — ^he would not say how acquired— 
that almost every witness that would be called upon by the oppo- 
site party would be asked whether he had, during Dundonnell s life- 
time, heard that he was reputed to be a man of deficient understand- 
ing. Now, that statement which the defejider has chosen to inake, 
the pursuer is prepared to contradict, and prove that the belief of 
the whole country was; that Dundonnell was imbecile previous to 
las father's death. He had tendered the evidence, on the special 
ground that the defender had put the opposite averment on record, 
and attached importance to it — ^not that he (the Dean) regarded it 
as of importance on either side. 

The Court — First let them attempt to make such a proof. If 
they do, the pursuer may be entitled to prove in replication. 

The Dean of Faculty said, that his only reason for making this 
statement was to save trouble. He was quite willing for his own 
part to drop it out of the case, if the Solicitor-General will drop it 
out of his part of the case. 

The Solicitor-General said, he did not admit the pursuer's right 
to go into this inquiry. He intended to prove that the pursuer's 
allegation of his being reputed a weak man, during his lifetime, 
was a fabrication ; but he nad no objection to consent to the Dean 
being allowed to go into this matter, and he thought it much bet-* 
ter that it should be done then. 

The Court objected ; as when the question as to the competency 
of the defender's leading evidence on that point should come before 
them, they might decide against its admissibility. 

The counsel for the pursuer, in consequence, ordered several of 
the witnesses to be remclosed, in order that they might be after- 
wards, if necessary, examined on that point. 

Cross-examined by Mr Solicitor-General — Saw Dundonnell at two other 
periods besides the Sunday when witness met with Thomas and Millbank ; 
no other strangers were present ; witness had no right to challenge the sport ; 
the others might hare enjoyed it, and smiled at it..^[Shown letter 6th June 
1825.] — Identifies it as his. Got a horse from Dundonnell ; witness bought 
it from him ; does not recollect the year, which will be seen on the date of the 
letter. The pony, when witness bought it, was drawing loads of peats ; Mill- 
bank was surprised to see it so employed, and said an old horse would do as 
well ; a gentleman present said it was worth L.20. When witness returned 
Crom the valuation of the sheep; asked him if he would seU the jpony, and h^ 
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wfmld giTA ^n old horse and money also for it BnodonneU said^ make mo 
an offer, when witness offered L.16, and got it. It was a good bargain. 

Be-^xamined — Witness sent his son with the moneys and knows not who 
wrote the receipt. 

The Dean of Faculty^ addressing the Courts said that the letter 
shown witness is backed by Mrs Mackenzie. 

Mrg John RoberUony wife of Mr Robertson, W. S. — ^Witness, before mar- 
riage, had met Dundohnell frequently ; the first time was at the Northern 
Meeting in 1816 ; he was introduced to her. Witness danced with him, and 
went to the supper with him on that occasion, and was in his company for 
several hours. Witness met him frequently both at her own house and at ' 
others, both before and after her marriage, but saw more of him before that 
event. Thought him a man of weak mind ; of weaker mind than any other 
person of her acquaintance ; to the extent of silliness certainly. 

By the I/ord President — ^Witness is quite certain she formed that opinioii 
at the time, and which had been then formed and expressed. 

Examination in chief continued — ^Would say he was deficient in mind. His 
appearance was striking from his immense size, but his manners were so far like 
Others, as far as one could judge. He danced well ; he was very torpid ; she 
has seen him fall asleep while conversation was going on around him. At his 
own house on the first occasion she met him after his marriage, he fell asleep. At 
8eabank, he asked witness to go out to see his collection of fowls, and we pro- 
eeeded*.to the bam, which was full of pigeons ; they alighted on his head and 
arms, and he seemed highly delighted. The individual fowls seemed perfectly 
familiar with him, and followed him. Does not recollect if he had names for 
any of them. Saw him a year or so previous to his death ; his size had greatly 
increased. Witness did not think he could live long. Witness never saw 
any thing like his buHc. In his disposition she saw traits of obstinacy in 
trifles, but he was very good humoured. It appeared to hei^ that if any one 
had an influence over him, they could easily manage him, but at times he ex- , 
hibited marks of childish obstinacy. He appeared to be as easily guided as a 
diild. 

Cross-examined by Mr Solioitor-Gheneral—When I have seen him, he was 
neatly dressed for company ; he wore generally his uniform. 

The deposition of Mr Douglas, Perth (now dead), was then 
Tead by the clerk of Court as follows :«— « 

DEPOSITION of Mr Johk Douglas, Land-Surveyor in Perth. 

At Comely^Banki near Bfidg9-^nd ofPeHh^ the 29/A d^ qf September 
19S0 years. 

In presence of Charles Husband, Esq. of Gleneam, Sheriff-substitute 
for the county of Perth, Commissioner appointed for taking the oath and de- 
position of John Douglas, land-surveyor in Perth, a witness for the pursuer, 
in the cause in which Thomas Mackenzie, Esq. residing at Findon, is pursuer, 
and Robert Roy, W. S, and others, are defenders, to be tried before the Lords 
Commissioners of the Jury-Court in civil causes, in that part of Great Britain 
called Scotland, conform to commission, dated and sealed the 24th instant, and 
who appointed Patrick Soutar, writer in Perth, to be his derk, to whom he 
administered the oath defideli, 

■ 

Compeared the Pursuer, by Mr John Miller, writer in Perth, and Mr 
Patrick Adam, clerk to Mr Hugh Macqueen, W. S., his agents ; and the 
Defenders, by Mr William Roberts, writer in Edinburgh, their agent. The 
agent for the pursuer produced diligence, with execution thereof against tha 
wud John Douglas ; and he, the said John Douglas appeared, and the oath 
prescribed by the commission having been administered to him, and the in- 
terrogatories attached to the commission having been put to him, he de- 
pones as follows : — Interrogated, Are you acquainted with Mr Robert Roy, 
W. S. one of the defenders in this cause ? depones. That he is so. Interro*^ 
sated, How long have ^ou been acquainted with him ? depones. That he ba^ 
oeen acquainted with mm for eight or ten years, oi| thereby* Interroga^Mit 
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• 

Do you recollect tlmt Mr Roy called upon you at Perth in the year 1820 
depones affirmative. Interrogated^ At what period of the year was that ? 
deponeft, That he thinks it was in the beginning of summer said year. Inter- 
rogated, Did he, on that occasion, inform you where he was going, and what 
was the object of his journey ? deponesj That he told him he was going north 
to attend the funeral of Dundonnell. Interrogated, Did he mention to you 
that he was on his way to the place of Dundonnell ? depones. That he did not 
mention the place to which he was going, but that he was going to attend the 
funeral of Dundonnell. Interrogated, Did Mr Roy say any thing to you on 
that occasion, respecting the death of Dundonnell, and the deeds of settlements 
of the estate of Dundonnell, in favour of Mr Roy, — if so, you are required to 
mention particularly what Mr Roy said to you, on both or either of these 
subjects ? depones, That he does not recollect if Mr Roy said any thing to him 
respecting the death of Dundonnell, but he mentioned to him, as far as the 
deponent recollects, that Dundonnell had left his property to him : That the 
deponent may have mistaken the words which Mr Roy used, but the impres- 
sion on his mind is, that he expressed himself to the above effect, and such 
was the impression on the deponent*s mind at the time, and has continued so 
since : That the principal subject of conversation betwixt Mr Roy and the 
deponent on the said occasion, related to the estate of Elinloch, in the county 
of Perth. Interrogated, Had you, on any other occasions, conversations or 
communications with Mr Roy respecting the estate of Dundonnell ; if so, 
describe them ? depones, That on no other occasions had he any conversation 
or communication with Mr Roy, respecting the estate of Dundonnell, so far 
as he can remember. Interrelated by the Commissioner. — ^Depones, That 
the conversation with Mr Roy, above mentioned, did not occupy more than 
two minutes, in reference to the affairs of Dundonnell* Depones, That 
the above conversation passed between Mr Roy and the deponent, on the 
street or road opposite to Atholl-Place of Perth, when Mr Roy was waiting 
for a carriage to take him up. Interrogated on the part of the defenders.— 
The pursuer having objected to the question being put. Whether the witness 
repeated the conversation before-mentioned to any other person, and if so, at 
what time ? Objected on the part of the pursuer. That the interrogatories 
attached to the present commission, under which alone this examination takes 
place, were regularly and formally adjusted in the usual way, before one of 
the principal clerks in the Jury-Court : That neither of the defenders in 
-this cause proposed any interrogatories either in initi(zlibu9, or by way of 
cross-examination to the present witness : That no such interrogatories for 
them have been adjusted, and it is therefore utterly incompetent and irregu- 
lar, and it is ultra vires of the Commissioner, whose powers are precisely 
limited -to the expiscation of what he shall consider proper and intelligible 
answers to the interrogatories attached to the commission, to allow any such 
questions to be put to the witness, &s that now proposed on the part of the 
defenders : That the interrogatories having be^n put serieUim to the witness, 
and explicit answers having been obtained therjsto, and put upon record, the 
commission, as well as the powers of the Commissioner, are thereby com- 
pletely exhausted. Answered, — The nature of the pursuer's objection is 
quite unheard of in practice : The defenders are here precisely in the same 
situation, and having the same powers, with reference to the examination of 
the witness, as if he had been placed in the witness* box during the trial of 
the cause. If the witness had been in Court, there can be no question tl^at 
the defenders had a right to cross-examine him upon the question in chief. It 
never happens that cross-interrogatories are prepared, except when the party 
preparing them means to put substantive questions to the witness on behaff 
of his own case. It invariably happens, when necessary, and indeed the Com- 
missioner has power, by the very commission before him, to put all pertinent 
and relevant questions tending to expiscate properly, or explain the evidence 
-given by the witness. The nature of these questions depends on the answers 
given to the questions in chief; and until the parties see these answers, it is 
impossible for them to shape their question. The one objected to arises out 
of the examination of the witness already taken ; and the defenders submit, 
that, both in point of form and practice, diey have a right to put it. Besides, 
th» pursuer has' truly no interest in objecting to the question j^^because^ even 
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admitting tbere was irr^^larity in it, the pursuer can object to, and avail 
himself of> every thing competent to him at the time the deposition is opened 
to be read to the Jury. The Commissioner makes avizandum with the objec- 
tion and answers to the Court ; and, in the meantime, allows the question to 
be put, and the answer to be taken down on a separate pa])er, to be sealed up, 
and opened or not, as the Court shall see cause to direct, after hearing parties 
at the Bar. And what the witness has deponed is truth. 

In the course of the examination of John Douglas, land-surveyor in Perth, 
as a witness for the pursuer in the cause in which Thomas Mackenzie, Esq., 
residing at Findon, is pursuer, and Robert Roy, W.8., and others, are de- 
fenders, the following interrogatory was put on the part of the defenders, and 
objected to on the part of the pursuer, and the Commissioner made avizandum 
with the objection and answers to the Court ; and, in the meantime, allowed 
the question to be put, and the answer to be taken down on a separate paper, 
to be sealed up and opened or not, as the Court shall see cause to direct ; viz. 
Whether the witness repeated the conversation before-mentioned, that is, a 
conversation between him and Mr Roy, to any other person, and if so, at 
what time ? — Depones, That since the trial he has mentioned the matter to 
different persons he thinks, but he cannot condescend on the persons, nor the 
times or places, and he may have mentioned the same on previous occasions, 
but he has no particular recollection of having done so. And what he has de- 
poned h truth. 

Mr Mackenzie of Millbank was called, upon which Mr Ruther- 
fard said^ that an objection was stated to this witness on the grounds, 
first, that he entertained enmity against Mr Hoy, and^ second, that 
he had been conducting himself as an agent in precognoscing wit- 
nesses ; and also that the present case was carriedf on at the instance 
of the pursuer, in consequence of a subscription raised by the gen- 
tlemen of Ross-shire, and that the witness was one of the subscribers. 

Mr Robertson said that the whole charge was denied. 

Mr Mackenzie was then called, and examined in initialibus by the Solicitor- 
General — Is not aware of any subscription to support the pursuer of this trial. 
Witness never bound himself to do so ; never was asked. Never stated to 
any one that he subscribed. Is acquainted with Mr Scott, agent to the Duke 
of Gordon. Did you state to Mr Scott that you had subscribed ? 

The Dean of Faculty objected to the question^ and ordered the 
witness to ^vithdraw; but after some discussion waived his objection. 

By Mr Solicitor-General — Never stated to Mr Scott that witness had sub- 
scribed. Does not remember desiring Mr Scott to communicate with Mr Roy 
on the subject of this trial. Was an evidence on the last trial. Saw Mr 
Scott about that time. Denies having authorised Mr Scott to go with a com- 
munication to Mr Roy. Has no recollection of such. Can deny ever having 
said to Mr Scott to make a communication to Mr Roy about a subscription. 
Knows Mr Macandrew, solicitor, Inverness. Witness wrote him a letter, to 
become a^ent in this cause for the pursuer. 

The Solicitor-General stated he held in his hand the letter re- 
ferred to, which was sealed up. The counsel for the pursuer agreed 
to its being opened. It is dated Millbank, 8th May 1826. 

Mr Robertson — ^My Lords, the summons in this case is dated 
September 1828. 

By Mr Solicitor-General — Is acquainted with Mr Shepperd, agent, Inver- 
ness. Knows John McLean; was with him in Mr Shepperd^s office, but 
was not present at a'precognition, as witness did not remain. Did not act as 
Gaelic interpreter, but merely introduced him. This case has excited a good 
deal of interest in Ross-shire. Do you recollect at any meeting giving a toast 
applicable to this business ? 

This question was objected to by the Dean of Faculty, as the ob- 
jection was stated to be agency and enmity. The Solicitor-Gene- 
ral said he was entitled to prove malice. The Lord President asked 
how would that prove malice ? The Solicitor-General said, I ask 
him if he said " Damnation to Mr Roy ?" 
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Witness did not recollect the terms of his toasts. Does not reccHect heiiif^ 
at any particular ball shortly after Dundonnell's death. Did not, as far as he 
recollects, give a toast in such terms. He may have expressed himself warmly 
certainly, and may have expressed sentiments on both sides, but may have 
felt indignant on the occasion. Has no hostility to Mr Roy individually. 

By Dean of Faculty — ^After the will was discovered, did one man exhibit a 
desperate feeling towards Mr Roy ? I kept that man from making his way 
up stairs, where Mr Roy was ; the man was considei*ably intoxicated, and I 
apprehended violence to Mr Roy. 

The Solicitor-General — I purpose, my Lord, now to call Mr Scott 
to prove the last gentleman's subscription to carry on this cause. 

The Dean of Faculty objected, and said that a distinct state- 
ment and explanation of the cause of the malice must be required 
by the Court, and made matter of proof; or it must be rested on 
the examination in initialibus. When a party calls the witness, 
and examines him in initialibus as to alleged objections, the ad- 
missibility of the witness must be decided, so far as the party ob- 
jecting to him is concerned in the answers he then gives. Two 
courses were open to the defender. To prove his objection now by 
competent evidence, in order to exclude Millbank, in which case 
the Court always requires a specific statement of the alleged en- 
mity, and a reasonable cause assigned ; or, the defender might try 
to prove it by the examination in initialibus. If he takes the lat- 
ter course and fails, the witness must be admitted. What evidence 
against his credibility may be afterwards adduced, so as to shake 
the credibility of the witness, if the defender shall be allowed, and 
can contradict him as to the matters of the initial examination, is a 
different point. But the witness must now be admitted. 

Mr Cockburn — If this gentleman subscribed, he is a party in the 
case, and I call Mr Scott to prove this. 

The Court — Suppose Mr ocott says that Millbank told him so, 
it is merely contradicting him. 

The Dean of Faculty said, that he apprehended that the oppor 
site party must make a statement relative to what they are to prove. 
This is a fixed and established point. If the witness's answers are 
such as the Court cannot reject, he must be examined in the mean 
time. 

The Court — Certainly — ^no doubt of it. 

Mr McLchenzie was then recalled, and examined in chief by Mr Robertson 
—.Witness became acquainted with Dundonnell in 1807* Mr Kennedy is 
married to a near relation of his, an4 witness generally passed Saturday and 
Sunday at his house in Aberdeen. Is of opinion Kenneth was a weak man. 
Witness renewed his acquaintance with Kenneth while his regiment was at 
Leith. Was then closely acquainted with him. When in Edinburgh, Ken- 
neth was almost always at witness's lodgings ; no change had then taken 
place, in witness's opinion, regarding him since he was at Aberdeen. Ken- 
neth was a credulous person ; can give no particular instance, but could have 
made him believe anything witness chose. He was timid ; always afraid to go 
out after nightfall, and would never go out without some person being along 
with him. Witness's lodgings were in George Street, and had often seen 
him safe to Leith, and as often sent a chairman with him to see him home. 
This was not from intoxication. Witness never saw him so. Does not think 
he had any particular sense of shame. Witness remembers having seen him 
dancing at Leith with his person exposed, and almost naked, with figures 
marked on liis body with a burned cork. Kenneth was quite sober on that 
occasion ; he was a very sober man ; he was very large and torpid ; has seen 
him fall asleep in the early part of the evening. Witness accompanied the 
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fdBMl of the fiiUiflr from ImvemeM to Dundonnell ; Thomas and Kenneth- 
were there ; they aeemed on good terms. Witness saw no party spirit among 
any of the company. Kenneth took no part at the funeraL Witness dined 
on the first day at the Muir of Ord. Does not recollect anything occurring 
at dinner* On arrival at Dundonnell, Kenneth, requested witness to wait 
that night at Lochbroom ; it was with difficulty he could be kept on horse- 
back, and it took many men to assist him into the saddle. At the funeral 
dinner at Dundonnell, Kenneth's mother asked him to say grace ; he re* 
mained silent for about a minute, and then burst out a-laughing, which dis- 
tressed his mother very much. A good many years after this* witness made 
Dundonnell an offer for a farm, which he afterwards took. Thomas, and a 
Mr Robertson, who valued the stock on the part of Dundonnell, were there. 
Witness transacted the business with Thomas, who delivered over the stocky 
and gave a receipt. There was a female idiot there at that time. On a Sun- 
day afternoon we were in the garden ; Kenneth was there amusing himself 
with the idiot, dressing her head with flowers, and making her jump over a 
stick after tickling her, whicti made him laugh, '^y'itness was at Kenneth*ft 
funeral. At the dinner Thomas was in the chair, and Mr Roy was at the 
foot of the table. Mr Roy gave as a toast, the representatives of the family 
of Dundonnell, viz. Thomas s and Dr Ross*s eldest son. Mr Roy made seve- 
ral speeches, and gave various toasts. The repositories were not opened till 
tbe foUowing day. From all witness's intercourse with Kenneth, did not 
think him capable of managing his affairs without assistance. 

Cross-examined by Mr Sdicitor-Oeneral-i*^hown three letters; witness 
denies one, and identifies the other two. One of these is dated 2d Jamuury 
1823. 

Re-examined by Mr Robertson — There is reference in those letters to Mr 
Roy, as witness understood the farm could not be let without applying to him^ 
as he was informed Kenneth was under trust. The other letter is &ted 22d 
December 1824, from witness to Kenneth. Read passage from it. 

Alexander Stronach's father was minister of Lochbroom. Witness has a 
Harm about thirty miles from Dundonnell, on the road to Dingwall. Knew 
Kenneth from childhood, and continued to know him throng life. Witness 
was at the funersls of both Alexander and KenneUi. Witness knew their 
father well, and saw the remains of Alexander put into the coffin. Imme- 
diately after this ceremony, the father said to witness his property had now 
fallen into the hands <^ a fool. In a few davs he would prevent the property 
from being spoiled by Kenneth, as he would get it entailed. This was said 
in distress. Kenneth was treated by his father with little notice when a 
child in the house, but cannot say he was ever treated with harshness. Wit- 
ness saw the father at Inverness before he^died, and had a conversation with 
him there to the same effect, to get the property entailed ; his reason was 
that Kenneth was such a man that he would soon involve the property. Ken- 
neth alwavs stopped at witness's house on his way to and from Dundonnell. 
Witness nad frequent opportunities of seeing him, and was of opinion he 
was deficient in intellect to a great degree. Witness is of opinion that 
Kenneth had not judgment enough in doing business, and was a person of 
easy disposition. Witness was invited to the dinner after Kenneth's funeral 
hy Thomas, who was in the chair. Mr Roy sat at the foot of the table, and 
gave a particular toast to Mr Thomas Mackenzie, as the Laird of Dundon- 
nell. Witness was on Mr Roy^s left hand ; he made a speech about his sis- 
ter, and said that though she nad lost the property, he hoped she would never 
lose the countenance of the friends of the &mily. After the funeral, and be- 
fore the settlements were opened, witness saw Roy and Thomas coming from 
the place of interment together, and heard Roy advise Thomas to make an 
exchange of a piece of property belonging to Mr Mackenzie of Cromarty. 
Remembers Kenneth leaving Seabank ; there was an enormous number of 
hirds of different kinds sent from th^ioe in carts ; witness did not see much 
of them at Dundonnell, as he had them nine or ten days at Garvaa. 

Cross-examined by the Lord Advocate.^Mackcnzie of Strathgarve was at 
the funeral of Kenneth. MiUbank was there. Strathgarve and witness over- 
took Millbank half-way to Lochbroom. Witness did not hear Stratbgarvd 
say any thing about Thomas's suooessiea being taken from him. 
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Nmian Jefpreif^WM acquainted with tbe late Kenneth ; mathimat DnQdonneU 
when on a visit ; on two different occaiions convened with him on his own affiun* 
Felt very much for the situation he was held in by his wife's friends ; Kenneth 
spoke disrespectfully of Mr Roy^ nnd by no means in terms of affection. Lamented 
bitterly that his business was in the hands of Roy and Mr Macandrew ; this was 
in 1822 or 1823. Part of this conversation passed in the presence of Mrs Mac- 
kenzie, who said it would be much better to t ke the business out of her bro- 
ther's hands ; when Kenneth answered, she knew too well he could not do so. 
He took no management of his affairs either in or out of doors. Passed his time 
walking about the house ; in the evening he generally sat in the kitchen ; there 
were no idiots at Dundonnell when witness was there. Considers from what wit- 
ness saw of him, that he was incapable of managing country affairs ; thinks he 
was not a man fit to manage business. 

By the Lord President — On your oath, is that the opinion you formed at the 
time ? It is, my Lord : Kenneth always spoke of Thomas and his family in 
terms of affection. 

Cross-examined by Mr Solicitor-General — Witness never asked him to sign a 
bill. Witness wrote him, but he did not do it. 

Re-examined — Got an answer, but cannot charge his memory who wrote it. 
Witness rather thinks it was written by Mrs Mackenzie. 

Alexander Mctckenzie Cheyne, medical student, now settled at Aberdeen-. 
His motherxwas first cousin to the late Kenneth Mackenzie of Dundonnell ; witr 
ness was on a visit there in 1824, when he was about fifteen years of age, and 
remained from two to three months. He saw a great deal of Dundonnell, who 
was very fond of witness. A person of the name of Campbell was in his service 
at the time, and Dundonnell told witness that he had discharged Campbell, but 
that he had not taken his departure. This dislike was a feeling of strong aver- 
sion. Some conversation of a more delicate description passed between witness 
and Kenneth relative to Mrs Mackenzie ; witness told him a circumstance that he 
saw between Campbell and Mrs Mackenzie — of great impropriety — and thought 
it his duty to do so, that Kenneth might discharge him. The suspicion did not 
appear to be new to Kenneth^s mind, who had long before this shown his aver- 
sion to Campbell ; he said he could not help such things, and proceeded to state 
many acts of Campbell s impertinence, as he called it, to witness ; he looked very 
simple on the subject. He seemed to entertain a belief of the impropriety be- 
tween Campbell and his wife ; from the way he spoke and acted, he appeared to 
witness to be very far from entertaining the ordinary feelings of a man. His usual 
habits were very indolent, spending a great part of his time in the kitchen by the 
fire, where he sat for hours together, and sometimes slept for a length of time. 
Witness had seen Kenneth at his brother Thomas's house, at Kildonan, and had 
seen them in company on the lake, and had seen Kenneth dining there several 
times, and Thomas dining at Dundonnell ; witness had seen Thomas's children 
at Dundonnell ; and from all that he saw, Kenneth behaved to his brother with 
the greatest kindness. Mr Mackenzie took no charge of any thing within or 
.without doors but his poultry. From what he saw, witness formed the opinion 
that he was simple — imbecile he should say ; and that was the opinion that he 
had formed of him at the time of that visit. 

Cross-examined by the Solicitor. General — Witness is rising twenty-one or 
twenty-two years of age on the 23d December next. Witness informed his mo- 
ther some time after of what had passed between him and Kenneth relative to 
Campbell. His mother and Mrs Mackenzie were never in habits of correspond- 
ence, as far as he thinks, nor in habits of intimacy, and he thinks that they are 
now in the same habits as formerly. Witness identified two letters, dated 17th 
January 1825 and 26th June 1824, written by his mother, and addressed to Dun- 
donnell. It was within a year, he believes, that he told his mother of what he 
saw between Campbell and Mrs Mackenzie. 

Re-examined by the Dean of Faculty — Witness thinks it was about July or 
August that he went to DundonnelL Mention is made in the letter of 26th June 
that the witness intended going to Dundonnell. The other letter is after he had 
been at Dundonnell. 

Mr James Falconer Gillanders^U a son of Mr Gillanders of Highfield ; if a 
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zdstion of the fionily of Bundonnell, but lomewhat removed. About Christmas 
1825, or beginning of January 1826, he went on a visit to Dundonnell, and re- 
mained six weeks. He had never seen Kenneth before. During his stay there, 
he saw a great deal of Dundonnell every day, who took a liking for witness. 
There were many dancing meetings during the evenings among the lower class, 
which Dundonnell always attended. Witness repeatedly heard toasts given, and 
they were principally regarding Dundonneirs family, and of his brother and his 
children, in which Kenneth joined with the greatest cordiality. Heard him often 
talking of his brother, and always in affectionate terms. At the time wit- 
ness was at Dundonnell, Kenneth expected hitr brother, and seemed very anxious 
for his arrival. The toasts alluded to gave him great pleasure. A person of the 
name of Campbell was then in his service. Kenneth spoke of Campbell to wit- 
ness, and told him that he had dismissed him, but that Campbell would not go. 
The cause of his dislike to him seemed to be that he was too much with his lady, 
and so familiar, and always with her, that he called him a polecat. This con. 
versation commenced on the part of Dundonnell. He was constantly in the habit 
of spending his time in the kitchen with the servants ; and his only source of 
amusement was in his poultry, of which he had more than a thousand. Wit- 
ness's impression of him was, that he was a very silly and weak man, amounting 
to what he considered a defect in his intellect. He did not consider him capable 
of taking charge of his own affairs. When wimess was at Dundonnell, the fac- 
tor's clerk, a person of the name of Cameron, was there for a week ; and bad Dun- 
donnell been capable of transacting business, he would have done so with the fac- 
tor's cterk. Mrs Mackenzie always did business with him. From witness's 
knowledge, he can certainly say that Dundonnell was not capable of doing busi- 
ness with the factor's derk. There was no collection of rents at that time. Mrs 
Mackenzie was entirely occupied during the day with the factor's clerk. Wit- 
ness was at Kenneth's fiineral ; Millbank, Kilcoy, and Ord, were there. Thomas 
sat at the head, and Robert Roy at the foot of the table at dinner. Roy drank 
the health of Thomas as heir to the property. 

Cross-examined by the Solicitor-General — Witness is certain that Cameron was 
there for a week ; he watched him so &r as to see that he did no business with 
Dundonnell. Mrs Mackenzie did all the business with him. She told witness 
that she was transacting business with him. Witness believes that there were from 
one to two thousand fowls all about the Strath ; an immense quantity of them 
were about the house, and more about the house than any where else. Dundon- 
nell had a great variety of Spanish fowls, and different varieties of pigeons. 

Re-examined by the Dean of Faculty — Witness had conversations with Dun- 
donnell that impressed him that he was strongly addicted^ to superstitious belief. 
He told witness that he had at one time seen a gentleman*s ghost, and that it had 
given him a slap on the side of the head. He did not hear it coming, but he saw 
it walk away, and he saw nothing else, and this ghost alarmed, him very much. 
It was the witness's belief that Dundonnell was quite serious when he said so. 
Dundonnell told him that a country lad in the neighbouihood had seen a ghost, 
and that in consequence he had lain in bed three or four days. Witness went to 
see him, and the lad said that he had seen the evil spirit. Witness said that he 
was 22 years of age this month. 

Miss Gilianders, daughter of Mr Gillandetsof Highfield — Knew Kenneth since 
her earliest recollections to the last. She has seen him at Inverness, Seabank, 
and at Dundonnell. She was only once at Dundonnell since his marriage, in 
the summer of the year 1822, and was there for six weeks. Dundonnell's oc- 
cupation when she was there was going from one hen-house to another, feeding 
his poultry, and attending to their wants. Dundonnell took no charge of the 
house, and of nothing but his poultry, and did nothing else out of doors ; the 
ordinary affairs wjere managed by Mrs Mackenzie ; witness always heard her 
speak as if sh^ kept the accounts. Witness had friendly conversations with 
Dundonnell about Roy and his family, and he spoke of Roy with great aversion 
and dislike, and apparently as if he had a fear and dread of him ; he always 
spoke thus of him to witness when he had an opportunity. Witness never hav- 
ing seen Roy, asked Dundonnell what like a person he was. Dundonnell an- 
sweved that he was a nasty^ impudent, black, conceited puppy. Dundonnell was 
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voy And of ttmm, and dmnk a great qumtitj at all fiiiMf. WitnMi navtr 
Haw him reading. Kenneth Adams, a nephew of Mrs If ackenae, was about 
the house. Joseph Adams was not there. Kenneth spoke in great ditdike of 
Mrs Adams, and could not endure her name. He did not appear to like the 
boy, which surprised her, as he was fond of children. After dinner, BundonneU 
went to his hens, and when he came back to supper was covered on the head and 
back of the neck with the small down of the fowls. Witness never saw Bun- 
donneU act for himself. He seemed to be under the continual fear of Mrs Mac« 
JKenzie. A conversation took place between Mrs Mackenzie and witness at tht . 
time with regard to the resemblance that married people have to eadi other; Mrs 
Mackenzie said that she and her husband had no resemblance but in their hand- 
writing, and that she (Mrs Mackenzie) either eould or did write so like him, that 
ber hand could not be known from his. Being desired to look at a letter, dated 
4)th May 1823, addressed to Mrs Mackenzie, recognises it to be a letter from her 
mother ; and read a postscript, stating that she had a general to send to Dun- 
4onnell, which any person calling for would get ; and she explained that this 
^general was a Spanish fowl, or diittagong, which ^e wished to send to the laird. 
The letter was produced. 

Cross-examined — That letter was written by her mother. 

John Maokenxi€f cattle-dealer — Knew Dundonnell, and bad occasion to be ffm 
quently at his house, where he lived for months at a time during a course of seven 
jrears. Witness had transactions with him in regard to cattle; but transacted 
with the lady the most, and had repeated transactions with her. Remembera 
giving money to the laird, whidi he never counted ; witness counted it himself; 
Mrs Mackenzie was at the back door, and came in and got the money from the 
Saird. Witness had seen him among the haymakers between the years 1819 and 
1821. The people, while making^ the hay stacks, were fixing papers with pins 
on the back of his coat, to make themselves laugh. He could not say if any 
idiots were there at this time. He often saw the Dundonnell idiots, and the laird 
Amusing himsdf with them. The laird often desired them to dance, and took 
j^at ddight therein. Campbell was at the time in his service ; and witness had' 
frequent conversations with Dundonndl about him. Witness mentioned to Dun- 
donnell a circumstance he knew of Campbell, in a house where there were some 
£irls assembled, and die laird said, *' O the beast, that's his practice.'* He 
apoke the very reverse of kindly about CampbelL He said nothing of Mrs Mae- 
Jkenzie. Of Campbell he said he could not get him out of the house ; that Mm 
Mackenzie kept him. He said to witness several times, he wished to get Camp, 
bell away. Witness had convexsatlons with the laird about Roy, and he did not 
talk kindly of him. When he heard on one occasion that Roy had arrived ait 
Dundonnell, he said, if he had another place to go to, he would not stay in the 
aame house, but would stay out of his way. This happened about the year 1822 
«r 1823. The witness at one time saw the laird crying, which happened on a 
washing day- The laird requested that the washing should be delayed, because 
it would put the salmon down to the loch. Mrs Ma^enzie came to the laird, and 
•talked violently indeed to him. The washing was gone on with, and Dundoo- 
neU fell a-crying. 

Mary M^Kie^Waa in service as lady's maid at Dundonnell for six years, and 
Jeft it after his death. The laird occupied himsdf in attending his poultry, and 
isat much in the kitchen. Campbell was then a servant in the house. Wimess 
bad sometimes conversations with the laird about Campbell ; the laird said that 
bis service was a torment to him, b^t that Mrs Mackenzie would not allow him 
to part with him. Campbell remained in the service till the period of Dimdon- 
jEiell*s death. She remembers General Brown, an idiot, who remained upwards 
of a fortnight at Dundonnell at the time. She did not remember that theie were 
^ther idiots there at the time. The General drilled the men-servants in front of the 
house, and the laird attended the drill, which was their usual occupation. There 
were two or three more idiots at other times, and she saw them dressed up, one 
lOf them with bed-curtain prints, which Dundonnell purchased. They went to 
dance at night. The dances were in different parts of the house. Dundonnell 
was present at these dances, and took much delight in these amusements. Tbeve 
was a private lumier cmdo Kith the letter-bog between the Stsath and Doodea- 
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nell hoase.^ Mrs Msckenzie wss in the habit of opening the bag^ 'snd taking 
out the letters 

Isetbella McLean, Gaelic witness. — Re7. John M^onald, of Urquhart, sworn 
as interpreter. — Was a servant with Dundonnell. Recollects of Mr Mackenzie 
of Cromarty paying a visit to DundonneU ; does not recollect who was with him. 
'DundonneU was within the hen-house when the gentlemen came. — Did any thing 
particular take place in altering the dress of the laird before he was brought 
into the house to be introduced to the company ? Remembers that Campbell 
the servant took Dundonnell into a shed, and brushed his boots or shoes, and 
cleaned him^ before going into the house. — Was there a bundle of clothes taken 
out by Campbell ? Does not remember at present whether there was or not.— ^ 
When strangers came to Dundonnell, was it usual to conceal the poultry, an^ 
keep the habits of the laird out of sight ? Recollects they were locked up and 
sent out of the place when strangers were expected ; and they were so when these 
gentlemen visited DundonnelL 

Mr Duncan Mackenxie of Keppoch — ^Was some time a merchant in London ; 
now resides in Ross-shire ; is a deputy lieutenant and a justice of peace of the 
county; is a brother of Avoch. Saw Dundonnell in Inverness first. Saw 
kim in London in 1817) in April or May of that year. Major Monro of 
Poyntstield and Dundonnell lived at Charing Cross; called for Dundonnell 
and the Major. Saw Dundonnell at his &ther*s funeral; saw no appearance 
of enmity between ThoQias and Dundonnell at their father's funeral ; saw no- 
thing of a dispute with the brothers, nor of their refusing to speak to each 
other. Had conversations with Kenneth in London ; thought him a weak- 
minded man, very much so indeed ; was led to take particular observation of 
Dondonnell's conduct ; supped with him and the Major ; after supper, Dun* 
donnell got up, and wished to go and see an exhibition of paintings ; does not 
know whether he wished to go to Somerset House or to some panorama, 
but the Major said to Dundonnell, " Don't go, or the Cockneys will humbug 
you, as sure as you are living." Saw Dundonnell frequently after returning to 
Ross shire. The opinion first entertained by witness of Dundonnell's weakness 
of mind was confirmed very much by his subsequent intimacy. This weakness 
amounted to imbecility. The shepherd in the employment of the witness pur- 
chased some wedders or lambs at Dundonnell. The money to pay for these was 
sent, and a receipt for the money was brought back. Witness did not like the 
xeceipt; and sent it back. It was signed " Kenneth Mackenzie," and the witness 
knew that Dundonnell was in the low country, and therefore returned the receipu 
The money was afterwards sent to Mrs Mackenzie. Witness did not get a new 
receipt, but in a day after, witness made an entry of the transaction in the day- 
book. From all the witness's knowledge of Dundonnell, he was a man very easily 
imposed upon, and this opinion was formed at the time. 

Cross-examined — Joined the father's funeral at the Muir of Ord. 

William Mackenzie — Is tacksman of Baddentarbat ; pays L.200 per annum to 
Mrs Mackenzie. Interrogated, what he knows of the late George Mackenzie of 
Dundonnell s opinion of Kenneth ? George Mackenzie said to witness, that he did 
not know what to make of Kenneth. Witness saw Kenneth frequently, and from 
his habits considered him weak and unfit for business. Was at the funeral of 
George Mackenzie ; Mr Thomas was present ; Mr Thomas took charge of the 
fuaeraL Witness recollects of Mr Roy being at the funeral and dinner ; Roy was 
at|the foot of,the table. There were two persons between Roy and witness. Roy 
stood up and gave a toast^ drinking the health of Thomas Mackenzie as the heir 
of Dundonnell. 

Mr Mackenzie — Is the tacksman of Monk Castle ; knew George Mackenzie of 
Dundonnell ; heard him say that his son Kenneth was little better than a fool. 
Witness had occasion to see and know Kenneth in early life ; saw a great deal of 
him, and formed an opinion from this acquaintance, that Kenneth was no better 
than a halfling. Had a small grazing on the lands of Dundonnell ; was fluently 
presftit at collecting the rents of Dundonnell. Different persons were then col- 
kcting rents during this period, viz. Cameron, Dingwall, Campbell, Urquhart, all 
factors ; Dundonnell was very seldom present.. Had the grazing many years ; paid 
the rent once a-year, and was present when Dundonnell was there, but he did no- 
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thing gave sitting in tb^ room ; never taw him take any charge of what was going on. 
Had frequent conversations with Dundonnell about Campbell ; Dundonnell told 
witness ^at Campbell was a proud impudent fellow ; and fiom what Dundonnell | 

said, and his manner of talking to him, witness thought he disliked him very much. 
Dundonnell was kind tempered to witness. 

The Dean of Faculty stated that it was necessary to call the Ckieb'c 
interpreter to prove that Thomas came to Dundonnell^ and was 
present when his brother died. These facts were admitted by the 
opposite parties^ and rendered unnecessary. 

Alexander Dingwall — Is a clerk in Mr Rosens office, DingwalL Was in the 
employment of Peter Hay, postmaster, Dingwall, from the year 1815 to 1821. 
The post-office was kept in the shop. Mr Hay kept accounts with the gentlemen 
round about the country. There was a private post-bag kept for Dundonnell, and 
which was sent out once a- week, on Wednesday, with the other post-bags. Mr 
Hay was in the habit of giving out letters to gentlemen calling for them. The 
letter produced has markings in the handwriting of Hay. The mark *' Entd.** 
signifying the entry of the post in the account of the family ; the figure. 2 is to 
denote that it was sent by a private band, and is the number of letters sent by the 
private hand at the time. The Is. 7d« marked is the aggregate postage of the two 
letters; Is. 2d. was the post from Edinburgh to DingwaU; a letter from Fort George 
to Dingwall 6id. There is Is. OJd. on the letter shown. No such marking was 
made when the letters were deposited in the private bag. There is a ferry between 
Fort George and Fortrose. It is nearer by many miles to go this way to Ding- 
wall than by the mail. The mail goes by Inverness and Beauly. — [The other 
party here admitted the genuineness of the markings on the back of the letter.] 

The Dean of Faculty here stated to the Court that he would 
lodge letters and papers as evidence^ of which the following is an 
abstract :— 

1. Roy wrote to Dundonnell during the years 1823, 1824, and 1825, buBi« 
ness letters to the number of sixty-four; but there are only six letters pro- 
duced from Dundonnell to Roy during same period, *aU of which are holo- 
graph of Mrs Mackenzie, with the exception of two, — 2 Letters from Diin- ^ 
donnell to J. Gumming, writer in DingwaU, the country agent, during the 
years 1818, 1819, and 1820, all holograph of Mrs Mackenzie, seven. — Letters 
written and signed by Mrs Mackenzie, herself, to Gumming on business, 
ibur. — 3. Letters signed by Dundonnell, but written by and holograph of 
Mrs Mackenzie, to John Gameion, writer in Dingwall, the successor of Gumming 
as country agent, during the years 1821, 1822, 1823, 1824, and 1825, twenty-two. 
Letters written and signed by Mrs Mackenzie^ Mr Cameron on business during 
said period, four. — 4. Letters from Dundonnell to John Macandrew, solicitor in 
Inverness, on business, dtiring the years 1818, 1819, 1820, 1821, and 1822, all 
of which are in the hand-writing of Mrs Mackenzie, excepting two holograph of 
Dundonnell, twenty-two. Letters written and signed by Mrs Mackenzie to Mac- 
andrew during same {>eriod, all on business, about sixty. Letters from Mac- 
andrew addressed to Mrs Mackenzie, about' sixty. Letters from Macandrew ad- 
dressed to Dundonnell, about thirty.i^5. All the letters firom Dundonnell to Mac- 
bean, subsequent to his marriage, are holograph of Mrs Mackenzie, in number 
about eight. 

BECEIPTS TO TENANTS AND 0THEB8. 

6. Between 150 and 160 receipts to tenants, &c. have been recovered, and pro- 
duced in process. (Of that number there are only sixteen holograph of DundonneU, 
the remainder are in the hand-writing of Mrs Mackenzie, excepting two or three.) 

HOUSE BOOKS. 

T. All the house books which have been recovered are holograph of Mrs Mac- 
kenzie, and do not contain a single entry by Dundonnell. — 8. The greater mim- 
ber of the letters addressed to DundonneU aie titled or docqueted on the back by 
Mrs Mackenzie. 



DUNDONNBLL CAU8X. 51 

Mr GrarU Manford, lolidtor in Invemess — Senred hU appventlceBhlp with Mr 
Macandrew, solicitor there. He entered in 1819| when about nineteen yean of 
age, and had not been in any writer's office before that time. The first occasion 
of his being at Dundonnell was in 1819 or 1820. He had commenced his ap- 
prenticeship in May. Nobody was at Dundonnell on that occasion ; he was there 
alone. He had previously been acquainted with Mrs Mackenzie. Witness was 
bom in Ghreenock, and went to Fort George in 1814, where he resided till 1819. 
He knew Mrs Mackenzie before her marriage, and Mr Roy*s family. I|e was in- 
troduced to Mr Macandrew by Mr iBneas Macbean, W. S. He was not ac* 
quainted with Mr Macbean, but he knew his friends and relatives at Campbeltown. 
He was at Dundonnell in 1821, but doesnot remember whether oftenerUian once. 
He had been there two or three times before the settlements had been executed by 
Dundonnell, which was in August of that year. He was first aware of the proba- 
bility of a settlement being executed by the late Dundonnell on the occasion of the 
scrolls being sent to Mr Stuart, W. S. Does not remember at what date they were 
sent ; these scrolls were never executed. The scrolls were written by himself at 
Inverness, at least altered and remodelled in his handwrriting. — In what period of 
the year were the scrolls written out before their execution ? They were written 
out very shortly before their execution, but I cannot remember how many days. — . 
Witness was first aware that he was to go to Dundonnell in regard to the execu- 
tion of these settlements, very shortly before he actually went, and was desired to 
go by Mr Macandrew, his employer. Before he left Inverness, it is very probable 
that Mr Roy must have been previously there, but he cannot remember. When he 
arrived at Dundonnell, he found Mr Roy there. He went to Dundonnell with 
Mr Macandrew and Dr Roy, the father of Robert Roy. Witness found Mrs Roy, 
Mrs Mackenzie's mother, diere. He was, on his former examination, under the 
impression that Dr Adams and Mrs Adams bad been there, but they were not. 
He was satisfied of this from having looked at his diary, which was familiar to the 
learned Dean. Witness had been four or five days at Dundonnell, for the pur- 
pose of extending the deeds, and had carried the stamp paper along with him. 
He could not recollect the day of the week. The deeds were extended by him. 
Mr Macandrew might have come into the room while he was extending the deeds, 
but he does not think he did. It is possible he might have seen the deeds after 
they were prepared. When the scrolls were extend^, witness thinks the deeds 
were compared with the scrolls. He thinks they might have been compared, as 
he would not have taken it upon himself to execute them without his comparing 
them. Witness was satisfied, that if they were compared, he and Macandrew 
must have compared them together ; but he had no recollection whether this had 
taken place. Macandrew remained at Dundonnell all the time ; he might haye 
been walking about the property, but he was at Dundonnell every night. The 
room in which the deeds were extended was a small room between the dining- 
room and the drawing-room. Mr Roy was at Dundonnell. Witness knew that 
Macandrew and Roy took an excursion round the estate; but whether they came home 
eveiy night, or remained a night away, he cannot remember. — Are you aware whe- 
ther there are any other circunntances that make you believe that the scrolls and the 
deeds were compared ? It was always my impression that the deeds were compared. 
This was not his impression at one period, but he is now satisfied that he woidd not 
have executed them without comparing them. 

By the Court. — Did that impression arise from your subsequent experience ? 

This impression has arisen from the experience which I have had since. 

Examination continued. — The deeds were executed on separate days, as he be- 
lieves. The second he suspected had not been extended on the same day the first 
was signed. Witness thought the ball happened on the occasion of signing the se- 
cond deed. There was a dance on one of the evenings on which one of the deeds 
was executed. — Was it on the anniversary of the laird's marriage ? It was. — Have 
you no recollection whether the second deed was signed on the day of the dance ? J 
don*t think it was, so far as I recollect. Witness recognised the trust-disposition 
executed on the 27th shewn to him. The other testamentary witness was David 
Fraser, now residing within a mile of Fort-Oeorge. Witness saw Dundonnell sign 
this deed, and Dundonnell read it before he subscribed it. Witness either read 
the scrolls to him, or Macandrew explained them to him. Witness does net 
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recollect of Kenneth actually reading the deeds, but witnen is quite satiafied Aat he 
read them to him. From after recollection and looking at the record which I kept^ 
I am satisfied that the deeds were read over by me to Dundonnell.— Is it according 
to your knowledge that they were explained by M acandrew ? It is ^m Macandrew 
stating so to me. Fraser was present at the time, and came into the room at 
the time Dundonnell was in the act of signing. Fraser was sent for. — Inde- 
pendently of this record, have you any recollection of the fact of having read 
over this deed to Dundonnell ? After thinking qf the thing and the record 
(diary), I am satisfied that no remarks were made on signing them. After 
Fraser was called into the room, was any thing said to him ? Dundonnell 
wished the deeds should be read over in his presence ; I said that it was not 
necessary for an instrumentary witness to hear the deed read over. Dun- 
donnell asked me if it was necessary, and I told him it was not. 

By the Dean of Faculty — I thought Dundonnell wished the deed to be read 
over ? Witness — I correct my former expressions. Dundonnell merely asked 
if it was necessary, and I said it was not; he did not propose it in any other way 
but a question. — Did Dundonnell ask the same question with regard to the se- 
cond deed th^t was executed ? I cannot recollect Is it your belief that any 

thing passed at the time the second deed was executed about their being read 
over to Fraser ? I think not. Witness sent for Fraser, and desired him to 
come, and he came into the room when Dundonnell was in the act of signing 
the other deed, the same as on the former occasion ; Macandrew might have been 
in the house at the time, but the witness thinks not. He does not think that 
Macandrew was present at the signing of the deed, or at the reading of it over ; 
he was not, if he (witness) recollected. When the deeds were executed, witness 
sealed them up, and gave them to Dundonnell himself, or to Mrs Mackenzie, he 
cannot say which. Cannot remember whether any docquet was put on the back 
as to the contents of the parcel. He recollects that both were sealed in one par- 
cel ; and of course the parcel was not sealed till the second deed was executed. 
Witness had the custody of the first deed during the interval. He might have 
'seen Macandrew at the time, but does not remember. [Witness shewn the other 
deed executed on 28th August, which is witnessed by Fraser.] — What led you 
to read over the deeds to Dundonnell ? It is a customary thing to read over the 
extended deed to the party who is to execute it, unless he declares himself satis- 
fied with it. Witness was' aware that the scrolls had been approved of by Dun- 
donnell. He desired Fraser to make a memorandum of the transaction. Wit- 
ness was passing Fraser's shop, and desired him to take a note of what he saw 
done. Does not remember of adding any thing else. He might have stated to 
Fraser as a reason why he should take a memorandum, that he might be called 
upon afterwards. It was impossible for him to say that he stated any thing to 
Fraser, but to tkke a note of it. — Is it your belief that you told him that he might 
afterwards be asked as a witness ? It was my impression that he might after- 
wards be asked, and it is possible that I gave that reason fbr it. Fraser did not 
show witness the memorandum he had made of the transaction. — [The learned 
Dean desired the diary kept by the witness to be handed to him, upon which 
witness asked their Lordships if he would be allowed to open the diary sealed 
under the commission. It was ordered to be opened by the Clerk of the Court, 
and handed to the witness.] — Being requested to turn to the date of 22d August 
1821 in the diary, and to read the entry of that date, read as follows : — " Left 
Inverness to-day on my way to Dundonnell, accompanying Dr Roy and Mr 
Macandrew, without anything amusing happening on the road.*' — [Witness here 
said that unless directed by the Court, be declined to read farther, upon which the 
Court, inquiring if it related to the business, ordered him to read on.] — " We 
arrived saTe at Garve, where I had a most miserable lodging, such as I never 
before had but once in this hopeful country." — Being further ordered by the 
Court to read the entry of the 23d, ^vitness said it had nothing to do with 
the case ; but on being ordered -by the Court to read on, read — ►" Set off from 
this at five o'clock a. m. ; a delightful day ; sorry for a circumstance which hap- 
pened on the road." [Here it seemed that there were some unintelligible marks 
in the diary.] — ** In the evening we arrived safely at Dundonnell, where we found 
all well." Read the entry of the 24th—*" Quite busy to-day getting the deeds 
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6f settlement arranged for DundonnelL" Read the entry of the 25th — " Occu- 
pied busily in g^ettingthe trust-deed and deed of settlement by Dundonnell ex- 
tended." Read the entry of the 26'th. Witness : This entry is on a Sunday, on 
which no business was done, and the entry has nothing to do with this case. 
Being again ordered to proceed, he read as follows : — "Sunday — I^ong of getting 
up; keep irregular hours ; dined late, and then went to bed ; Mr Macandrew 
took a long walk down the way to Kildonan." — Endeavour now to recollect if 
Mr Macandrew and Mr Roy were away a day or two on an excursion ? I rather 
think they were for a day. Read the entry of the 27th — " This day memorable 
at Dundonnell for two things ; 1st, theexecution of the trust-deed regulating the 
f^^ies ; and 2d, the anniversary of the laird*s marriage ; they danced till six o^clock 
in the morning, and then went to bed." Read the entry of the 28th — " This 
day nothing particular or amusing happened ; I got the deeds of settlement exe- 
cuted ; went through the regular form of explaining to the witness the nature of 
the deeds, and previously reading them over to the laird, who had already read 
and approved of the scrolls." Witness here paused, and the Dean ordered him 
to read the rest. Witness said it had no relation to this case. — Dean : That 
unay be your opinion, Sir ; it is not mine. Read on. — Witness : Am I bound 
to do so, my Lord ? Certainly. M^itness then proceeded — " A very pleasant 
conversation took place to-day betwixt Roy and I with regard to remaining 
with Macandrew. To this I made no objection, provided I got what would 
keep me in Inverness. Every time I see Roy he always inspires me with hopes 
with regard to my future prospects ; much am I beholden to him and his fa- 
mily." (Witness read with difficulty from the passages having been papered 
over. Dean assisted him from copy made by Lord Newton. The words " in- 
spires me with hopes," and " much beholden," witness had difficulty in mak- 
ing out.) M^itness said he had wafered a sentence of this entry when last ex- 
amined. Witness is not sure that the pleasant conversation alluded to in the 
diary occurred after the deed was executed. Thinks Roy was at the dance on 
the 27th ; he was there on the 28th ; but does not recollect whether it was on the 
28th the conversation took place or not. It is very likely it may have taken 
place on that day, as it is entered in the diary. — ^Wh^it was the pleasant con- 
versation, alluded to in the diary, about you remaining with Macandrew ? Mr 
Roy asked me if I had any intention of leaving Mr Macandrew ; I said I had 
not, provided I had a sufficient salary. 31 r Roy approved highly of the reso- 
lution I formed. This was all that passed. Witness was merely a clerk with 
Mr Macandrew at the time, and was not bound by indenture. — The entry goes 
on to say, " Every time I see Roy he always inspires me with hopes with re- 
gard to my future prospects." — Had he inspired you with hopes as to your sa- 
lary ? I put it down in the diary in consequence of Roy's having recommended 
me to Mr Macbean, and I anticipated Mr Roy's interest to get me into Mr 
Macbean's office. Mr Roy approved of witness's resolution to remain in Mr 
Macandrew's office. Mr Roy might have spoken to Mr Macandrew in his fa- 
vour, but witness does not recollect. Is that the reference to your future pro- 
spects to which you allude ? Probably it was. Witness thinks he had been 
previously entrusted by Mr Macandrew to execute deeds. He had witnessed 
and seen many deeds executed in the office, and he must hav^e had the same 
charge as the other clerks. He had got deeds executed, and took the same 
charge as other clerks, but he did not know that he had been entrusted pre- 
viously with the execution of any deed, except the supplementary deed of set- 
tlement by Mr M^Pherson. 

By the Court — ^When you were so particular as to desire Eraser to take a 
memorandum of this deed, thinking it might be called in question, did it not 
strike you to be particular that Macandrew left this deed to your manage- 
ment ? It did not. When he desired Eraser to take a memorandum, he con- 
sidered him to be an ignorant, stupid man, and he might not remember it. 
Did you know Eraser to be an ignorant stupid man when you sent for him ? 
I knew the man could sign 'his name, but that was all ; he was the only per- 
son about the place that I could get. — Could not the completion of the deeds 
have remained over for a day — there was no hurry ? I do not know, my Lord ; 
I went about the transaction in the regular way. 

Witness being shown a letter, dated 10th January 1820, from Macandrew to 
Mrs Mackenzie, identified a postscript to the letter in his handwriting, aa 
follows : — " All friends at the Eort, Treeton, and Eorres, are well. I saw a 
lady from the latter place, who drank tea, Eriday evening, with Mrs A. My 
friend Robert was with his father at Glasgow on New Year's Day. The Fort 
is again deserted, the veterans have fled. J. O. M. I see I am to have the 
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pleasure of seeinff Dundonnell." — The friend Robert was Mr Roy. In a let- 
ter, dated 13th November 1820, from Mr Macandrew to Mrs Mackenzie, wit- 
ness identified the postscript to be written by him — " There is at present no- 
thing worth recording. Betty Mackenzie is still stiff, stiff." This referred 
to an account that he wanted to get abated. The person was stiff in the de- 
mand, and would not give down what he wanted. 

Cross-examined — Witness kept a diary four years before the execution of 
the deed, and was in the habit of entering every thing, both great and small, 
into the record. The entry as to the execution of these deeds is not more full 
than the entries as to the execution of other deeds. Before he went there> 
and while there previous to the execution of the deeds, he had no con- 
versation with Roy or Mr Macandrew as to the difficulty of getting the deeds 
executed. He never heard it insinuated by Mr Roy or Mrs Mackenzie, 
that Dundonnell might not know the tenor of the deeds. Never had a 
word with any one but Mr Macandrew on the subject of the deeds. The 
nature of his conversation with him was about the execution and copying 
of the deeds, and so on. Witness had no impression that led him to ex- 
pect that there might be a difficulty, and he found none. He asked Ken- 
neth if he approved of the deeds, and he answered that he had done so. 
Witness presumed, that while he was reading the deeds, Dundonnell had 
attended to them. Witness thought that Mrs Mackenzie came in when 
he was employed in extending the deeds. She did not remain in the room, 
but only came in to take a book out of her library for • her mother to read, 
and went away, and neither looked at the deeds, nor asked any question 
at witness. He did not hear any conversation between Mrs Mackenzie 
and her husband, Mr Macandrew, or Mr Roy, in reference to the deeds ; and 
at the time he had no suspicion or belief that the deeds had been improperly 
got up. He never heard nor saw any thing that, on reflection, gave him sucn 
an impression ; and he had no such impression now, and never had. Nothing 
ever occurred to him that led him to understand that Dundonnell did not un- 
derstand the deeds, or that he executed them unwillingly. Witnesses impres- 
sion was, that he gave the deeds over, after they were executed, to Dundonnell. 

By the Court — Who desired you to seal them ? Nobody. I think I mark- 
ed something on the back, but I don't recollect what it was. — It was not 
usual to make one of the disponees a witness. It occurred on the spur of the 
moment, when passing Eraser's shop, to desire him to make a note, because 
he was a stupid man, and he might be apt to forget. He had no other chance 
of witnesses but Campbell, and he was not a competent witness. Does not 
think that cither Robert Roy or Dr Roy were there at the time the deeds 
were executed. Does not think he saw Roy or Macandrew at Dundonnell at 
all after the deeds were executed, but does not recollect. He left Dundonnell 
the day after the deeds were signed, which his diary would show. He started 
early on the morning of the 29th, on his way back to Inverness, alone. The 
deeds were executed before dinner. He saw Mrs Mackenzie after the deeds 
were executed, but had no conversation whatever with her on the subject of 
the deeds. Roy never opened his lips to witness on the subject, and he had 
no reason to know whether Roy knew anything whatever with regard to them. 

Re-examined — The entry as to the execution of these deeds is not more 
minute nor more full than the entries of similar transactions in his diary..~i 
You say you had been entrusted with the execution of one deed previously, 
viz. the supplementary deed executed by Mr M'Pherson ; read the entry as to 
that deed. Witness : What is the date of it ? The Dean : How can I know, 
sir ? Find out the entiy yourself. You know this diaiy of yours pretty well 
by this time, I should think. Witness then read — '^ Came to Ardeseir, and 
got Mr Mcpherson's supplementary deed executed." Entry of the 29th he 
supposed was made at next stage in the course of his journey, and the other 
entries made at Dundonnell. 

By the Court — Macandrew gave him no farther instructions about these 
deeds than were generally given to clerks employed in such settlements. He 
proceeded in the same manner in this as in other cases of a similar kind. He 
never had occasion to see the execution of any deed signed by any one who 
was not an educated person. 

David Fraser, carpenter in Campbeltown, examined by Dean of Faculty — He 
went to be carpenter at Dundonnell two or three months after the laird's mar- 
riage, and left it about a year after his death. Witness recognised the signature 
of the deeds. He witnessed these deeds in August 1821; He saw Dundonnell 
sign, as far as he remembers* The deeds were not both signed on the same day ; 
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one of them was signed on the 27th, the other on the 28th. Witness and Man- 
ford were the only persons present, as far as he recollected, when the first deed 
was signed by Dundonnell. Witness was sent for and went into the room, and 
saw nothing, and waited there till the deed was signed. Dundonnell said on 
that occasion, " We had better read the deed over ;*' and Manford said that 
there was no necessity for it. Dundonnell meant of course that witness should 
hear it. Witness was standing at the time at the back of Dundonnell's chair, 
and saw him sign it. There was a ball the day the first deed was signed, in 
commemoration of the laird*s marriage. Dundonnell said nothing else except 
proposing to read the deed to witness, and when it was signed, saying that he 
might go away. Witness could not say if he recollected if he saw any thing 
written on the top of the first deed ; though pressed frequently on the point, 
he remained a long time silent. — ^As the eye of God is upon you, I ask you if 
you saw any thing written on the top of the deed, and what it was ? Wit- 
ness, after considerable hesitation, said he saw ^^ title-deed," or something 
like it, written on the top of it, as far as he could remember. Have you any 
doubt that you saw these words ? No. I surely saw them. The dance took 
place that night, and the second deed was signed the next day, in day light, as 
far as he could remember ; but did not recollect whether before or after din- 
ner. He was sent for on the occasion, and Campbell went for him. He did 
not remember who was at the balL There were some of the tenantry. He 
dared to say that there Vere persons from the neighbouring cottages ; of 
course there were some persons from Ullapool and Lochbroom, both men 
and women. He looked into the ball-room, and that was all ; the ball 
was in the low room, and the family were present. "When he went 
into the room the second day to sign, Dundonnell and Manford were 
there, and no other person that he remembers. He believed Dundonnell 
talked of reading over the second deed to him, which Manford said was 
unnecessary. He saw Dundonnell sign the second. He saw '^ title-deed** 
written on the top of the second also, he thought, but he might make a 
mistake. Why were you so unwilling to answer the question as to what you 
saw on the deed ? Had any one told you you had made a mistake ? He did 
not recollect if he was told that he made a mistake, and that he had not 
seen the word title-deed on the top of the deed, since he was last in 
Edinburgh. No person had said to him that he had made a mistake, so far 
as he remembered. He did not recollect if he had any conversation with any 
person as to whether he had or had not seen the word title-deed on the deed. 
He could not say whether it was likely that he had conversation with any 
body. As far as he remembered, he could not say if he ever said any thing 
about it. He did not know why he had been so unwilling to tell if he had 
seen the word title-deed on the top of the deeds. Manford told him to write 
a memorandum of what he had done, in case he might be called upon after- 
wards about the deeds. He wrote such a memorandum on the 28th, the same 
day that he witnessed the second deed. He showed it to Manford at his house 
in Campbeltown, better than a year after Dundonnell^s death. Something 
was said about the deeds, but he could not say positively what it was He 
did not remember what Manford said concerning the memorandum. Man- 
ford had been going to Fort-George at the time, or coming from it. Mrs 
Roy, mother of Mrs Mackenzie, lives at Freeton, which is nearer Camp- 
beltown than Fort-George. He could not say whether Manford had been 
at Freeton or not. He left Dundonnell because there was no more em- 
ployment for him there, and he works to any person that will employ 
him. He is employed sometimes at Freeton, and sometimes another car- 
penter is employed there. [Witness here read the memorandum which 
was handed to him, of his signing the deeds at Dundonnell.] — " Dundon- 
nell, 28th August 1821. — I, David Fraser, was witness to Kenneth Mac- 
kenzie, Esq. of Dundonnell, signing 2 title-deeds, and heard him say that he 
aprov'd the same." Remembers quite well now that he heard him say that 
he approved of the deeds. He remembers now that he saw the word title- 
deed as on this memorandum. Manford did not give him the form of this 
memorandum ; it was his own doing. Mr Roy had seen the memorandum 
after he went to Campbeltown, and after Manford saw it, as far as he remem- 
bers. Macandrew did not know, to his recollection, that he made the memo- 
randum. He has a neighbour of the name of Munro. He knows Mrs Roy, 
Dr Roy's widow. He did not get the coat he wore from her ; he bought it ; 
he got no clothes whatever from her. 
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By the Court — He did not remember if he saw Mr Manford before he went 
to execute the deeds. He had very little acquaintance with Manford. 

Dean of Faculty — This^ my Lord^ is the case for the pursuer. 

Mr Soi/ICitor-Genbral (Cockburn.) — My Lords, and Gentle- 
men of the Jury, I have the honour to attend you not only on be- 
half of Mr Roy, who, as I shall afterwards snow you, except in 
point of reputation, has not one single sixpence of int^*e8t at stake 
in this trial ; but on behalf of Mrs Ross, the sister of the deceased, 
who has at stake the whole provisions given to her family by her 
deceased brother ; and also on behalf of certain gentlemen of un- 
doubted respectability — against whose honour not even the slight- 
est suspicion has been whispered — ^who are the trustees under these 
deeds, and who have no interest but to do their duty, and who, ac- 
cording to the feelings that they have even at this moment, hold it 
to be their absolute duty to defend them. 

I have the most implicit confidence in the candour and discretion 
both of you and of the Court ; I must say that I have rarely, if ever,' 
known a jury and a Court upon whose steadiness any party had a 
stronger claim than we have now ; because you don't require to 
be told — ^no man acquainted with life doe& — ^that there are always 
two sides of every question ; and that so long as the one party is 
uncontradicted in his statements and evidence, he has it always in 
his power, even in a case that ultimately turns out quite hopeless, 
to make a strong impression in the first instance. Now, the de- 
fenders have been exposed to this unfavourable impression, almost 
without interruption, during two entire days. You have been for 
two days, and during the intermediate night, kept a prey to those 
feelings which it has been the interest of the pursuer to create ; 
and it is on this account that I say we have now a peculiar claim 
upon your dispassionate attention, which I am certain you will not 
grudge me, when I tell you, now that the story of the defenders is 
told, and their evidence unfolded, that I have no more doubt than 
I have of my existence, that the feelings, which, I am aware, this 
partial exhibition of statement and of evidence must have produced 
upon you, shall be entirely beaten down and reversed. 

Let me remind you in the outset of the exact question you are 
to try, which 1 am the more anxious to do on this occasion, be- 
cause, although it does not form the subject of evidence, I know 
the errors which juries in similar cases have committed, and are 
always liable to commit. What is the question for your considera- 
tion ? Read the issues. It is, not whether these deeds are, but 
whether they are not the deeds of the late Kenneth Mackenzie^ 
indicating to your mind, and intended (as the Court will explain 
to you if necessary) to indicate, that these deeds are fortified by 
a legal presumption in their favour ; and unless the pursuer can 
get the better of that legal presumption, you must give eflfect to 
these regularly executed instruments. Now, the question put to 
you is, whether they are not the deeds of the deceased, and not 
what you might, in a careless manner, have supposed it to be, 
whether they are the deeds that the deceased Kenneth Mackenzie 
ought to have executed. You are not asked to say whether they 
are deeds that a wise or -an affectionate man should have made ; 
or if it was expedient in him to execute them. He was the ab- 
solute monarch of his estate, and of all his property, and had that 
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ualimited tight of postbumoui distribution, which is the mm 
value and attribute ^ property f and therefore if he choset withr 
out choo^gy or being able to give any reason for bis preference-^ 
if he simply cbose*^ it was his will to destine his property in 
any particular maimer,-«you have nothing whatever to do ingnix^ 
ing into his motives or reasons } you have simply to investigate 
the fact, is it really his willf meaning thereby his free and rational 
will. Therelbrey it is foreign and immaterial to the questioUi that 
none of us would like to disinherit our brother* We have known 
men, most afiectionate and judicious brothersi who have desired not 
to let their property dei^cend in the legal course of intestate sue* 
cession. The ^[uestion is not whethet he ought to have disinhe- 
rited the pursuer Thomas, but whether it was his deliberate plea** 
sure to do so^ and the main question that you have to try is this, 
ia it not the rational will of this man ? And in estimating his 
rationality you are not to view the transaction as you would view a 
teansaction between man and man, amongst the living, each striv- 
ing to obtain the best oi a bargain. The Court at the proper time, 
if necessary, will inform you of this, for I think it vital to the 
case« This is not a deed of contract. The questiooi relates virtu- 
ally to a will, and though it was not in the real technical form and 
exact shape of a will (by which heritage cannot be Gonveyed)| it 
is iinmaterial.; It is a testameiltaiy distribution of this man^s pro** 
party, and being such a distribution, in reason and in law the thing 
to be looked to is, whether the individual had an uncontrolled wiU 
to do as he pleased ; you are therefoxe to measure his capacity 
with refereoce to this merely. 

All that you have to look to, even in the testator^s object in the 
escercise of his affiection is, whether his affection was of a rational 
description, so as not to justify the denial of his having any feel- 
ings at ail upon the subject P A man makes a will, the object of 
which is, to prefer another family as he has no children of his 
own; be pre£Brs the ^mily of his wife to the family of his 
brother, prompted by a feeling natural and not unusual amongst af- 
iectionate. §nd judicious kindried. And the question is, whether 
.thia man had sufficient natural capacity, not to contract with an adr 
versarf trying to overreach him, but whether he had sufficient ca- 
pacity to form and en»ress a rational voliticm upon that object of 
affec^oa and selection r Now, gentlemen, it is the businesa of the 
pnKsuer'-<-first, because he is the pursuer, and must make out his 
oase } and seo<»idly, because he has to sustain the burden of proof 
here in ihefac$ rfa general legal presumption in favour qJ the deed 
'-"'^o convince you by the evidence that his ^oounds of challenge 
ajco well founded* He has to convince you. The defenders have 
not to convince you» They have nothing to do but to say, these 
are our deeds. But the pursuer has undertaken to convince you in 
the first place— ^-eo I understand htm to say,-«-that this testator was 
under an absolute mental incapacity — ^that he was in the situation 
of a natural bom absolute idiot, incapable of executing a deed even 
if there had been no fraud exercued against him, but all kind and 
kindly assistance given to him. Or the pui;auer cay$^ and must 
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say, that though not absolutely incapable, he was defrauded, tasS 
that that fraud was made more easy by his weakness. So that 
you will observe, that the pursuer must either inake out absolute 
incapacity^ or he must make out fraud acting onjacility. If there 
be capacity, it is certain that in reason and in law, a man, though 
weak, may make a perfectly good deed ; and the only alternative i» 
weakness, as the foundation of the charge of fraud. Whether the 
pursuer rests his case upon the one or the other of these, as yet I 
do not know. If I were to betieve his evidence, so fiecr as it has 
gone, I should hold that he must rest upon absolute incapacity ^ 
for it seems to me, that the only result of his evidence is, that this 
person was merely a shade above one of the lower animals-— a miser- 
able, mindless, slavering idiot. But if that is not his case, he must 
make out, not merely facility, bu,t along with the facility, he must 
make out actual fraud in the concoction and impetration of these 
deeds. Gentlemen, that is what you must try ; and at present, and 
before I say one word to you &rther, or make even an al- 
lusion to that which has been given in evidence, if that is the case 
for the pursuer, I think it better at once to tell you distinctly what 
is the statement, and what is to be the evidence for the defender ^ 
and out of it, and after seeing the condition in' which we place this 
individual, then you will be best able to appreciate the testimony by 
which his power of disposing of his effects has been questioned. 

Now, gentlemen, let us f^get for a moment the partial and se- 
lected statements and opinions which you have heard for the last 
two days* Now for the first time has the curtain been lifted up, 
and your mind let in, even to the smallest perception or conception 
of the defender's case. I need say nothing to you about the con- 
dition of this individual, because, though we have not heard about 
him till he went to Aberdeen, I am perfectly willing to assume, 
that during the period of his infancy, he was a heavy looking boy. 
What the truth is I don't know, and it is not worth speaking of > 
but he came in his boyhood to Aberdeen, and you have his conduct 
there explained. 

- 1 must so far break through the rule I have prescribed to myself, as 
to allude upon this one occasion to the pursuer's statements. Yon 
have an account given by various persons, chiefty by the Kenne- 
dies, with whom he lived, and another gentleman who was his tu- 
tor. And what is their account of his conduct during this time ? 
It IS, literally — almost literally— -that he was an idiots totally in- 
capable, in the course of six years, of being educated ^ scarcely ca- 
pable to form the letters; nothing more than capable of forming them 
in writing } so stupid was he, that he positively did not understand 
the meaning of an ordinary verse of the sacred writings — totally in- 
capable of conceiving the idea of writing one rational or intelligible 
letter —dead to all the &cilities and beauties of arithmetic— not 
even capable of keeping himself from being hooted at upon the 
"Streets — ^virtually debarred; or at least not admitted into, or en- 
couraged in "the company of any fitmily of respectability ; and par- 
ticularly excluded from the family of the learned and reverend prin- 
cipal of that college, who had a natural regard and affection for 
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hkai from having been at one time the teacher of his fiither. That 
is the accomit you have upon the one side of his conduct at Aber- 
deen. Now the truth is, that at Aberdeen he was used with ex- 
treme harshness bj these Kennedies. I have no authority, and no 
inclination, to say one word against the propriety of the system pur- 
sued by these gentlemen j but we all know what severity will drive 
a boy to, especially a boy supposed to be silly and dull in his early 
years. I believe that under a harsh system of tuition, the intellect 
is oftner driven out of boys than by any other circumstance in their 
subsequent life. 

Mr Kennedy told you that so far as he knew, this lad was perfectly 
comfortable in his house. Gentlemen, we have the recorded opini- 
on of this pretended idiot, who could not ^rite a sensible 
letter. He states that he was not comfortable under that roof. 
In a letter to Mrs Gillanders of the 21st January 1 808, he says : 
—Observe I am reading of the tdwtj incapable of imderstand- 
ing, or making good characters even in writing — ^incapable of 
reading the Bible— and incapable of composing a letter. I only 
read a few sentences out of it : — " I am very ill situated at 
** present with Mrs Kennedy. God knows how, I have no life 
** with her. She has left me so broken hearted that I think my 
" very life a burden on the face of the earth. I have not acquaint- 
ed my father of it. even suppose I should do it he would not be- 
lieve it, many a one did not meet with such difficulties as I 
have put an end to their life." — ^Now, Gentlemen, this was 
the opinion of the poor lad ^ it might be an erroneous one, 
but it was under this feeling that he wrote it, being destined, 
at a distance from his father's house, to pass his time under the 
charge of Kennedy. We are told by this gentleman now, that 
in spite of all his care and kindness, he would not learn any thing, 
because he could not learn. The question was put frequently and 
emphatically on the other side, ^^ Was it laziness, incapacity, or 
idleness ?" The answer was invariably, " No : he could not learn, 
because there was a total want of intellect." So speaks Mr Ken- 
nedy, the witness, in 1851, coming warm from the impressions of 
Ross-shire. Let us hear how JVir Kennedy, the tutor, speaks, 
in a letter which he wrote to the father of the toy, and which 
he identified, dated 11th January 1805.' It is a long letter, 
and I shall read you only what relates to the subject in hand. 
— " Kenneth continues to attend to his education^ and to all the 
** instructions that I gave him. I endeavour to give him all the 
** assistance that my time will admit of. I hope he will im- 
** prove \ he seems muchjtmder of his arithmetic than his Latin. 
*' He is beginning multiplication ; I should like to know from you 
*' what you mean Kenneth for, as it is time you should fix upon it. 
*^ Since he is much grown, I humbly think that his education 
*^ should be conformed to his views. I have not to complain of 
*^ him since I got the charge of him. He does not want sense or 
*' affection, though a little thoughtless, his mind having not got any 
*' fixed set. I trust he may in time give satisfaction, to his 
*^ friends," &c. ^* He does not want sense !" This is the opinion 
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of that ipentleman at the jnoment when the Boos-ahixe feTer, with 
which half of the punuer^s witnesses axe afflicted, had not broken 
out, to impair their memor^p or taint their understanding. This 
is not all the evidence which we could produce before you with 
respect to him at this period ^ but I merely produce this, to show 
you the striking, internal, and irreconcilable contradiction between 
Mr Kennedy in 1805, and Mr Kennedy in 1831. This is a spe- 
cimen of the evidence for the pursuer, destined yet to be ultimate- 
ly shivered to pieces, and over which a complete triumph is to be 
achieved. The truth is, and we could prove it, that at this time 
the young man was a good deal depressed by his parents, for this 
reason, that he was not then the heir in succession — ^he was nei- 
ther the eldest nor the youngest, but the second son. I suppose 
you know the first, being the heir, is generally the £iivourite of the 
father^ and the youngest, the favourite of the mother; and he 
being the second, had the least chance ofafiection; so Kenneth was 
neglected. But he was a lad of promise. I do not describe him as 
a lad likely to turn out a genius ; but he is described by his teachers, 
and by every body that knew him to be of ordinary promise, 
and not once or twice, but the daily and hourly associate of many 
of the most respectable families in and about that place ; for re- 
member, according to Mr Kennedy, he was in no genteel family, 
because he was unfit to be there ; and he did not let him go into 
society on that account. Gentlemen, we shall shew you that if he 
was not the chosen, he was the approved friend in the house of his 
father's tutor, Principal Macleod. He was the chosen friend both 
in the house of my Lord Seaforth's sister, Mrs Mackenzie, and 
other families there. There may be more 3 but it is of no consei- 
quence. 

However, he left Aberdeen at last, we are told, in circum- 
stances which denote craziness, because he attempted to make a low 
marriage, and Kennedy hurries him out of the way. That you heard 
him describe to his &ther in the letter which he wrote to him. 
If ow I totally demur to the doctrine that any man, especially an over- 
grown lad of eighteen, attempting to make an imprudent marriage 
of this kind, is a proof of intellectual weakness. It may be a proof 
of precocity in other respects 5 but I deny that the planning of a 
marriage of this' kind, is a proof of that state of idiocy in which this 
man is described to be ; a state of idiocy not only destroying his in- 
tellect, but extinguishing the ordinary emotions of the heart. I deny 
that any such inference can be drawn from that fact. But, gentle- 
men, the better answer is that the story is utterly and totally witlt- 
out foundation. We have here, and shall examine before you the 
parties who were i^esent at the scene. We shall bring before you 
the individual with whom it was said that he was about to form thift 
connection *y and she will exj^ain to you, that except in the brain 
and fancy of the tutor, who came to the house, for reasons that he 
has not yet explained — ^misled by some nonsense of his own—- no 
human creature, least of aU Kenneth Mackenzie, ever had such aa 
»tea. That he might have told Mr Kennedy that he was going to be 
maiiied-«»A mode by which he could get his instant liberatiom fiom the 



tbaddott of tlutnuai^—- I do not dispute : and it is a proof of cun- 
Biiigy not of imbecilitj* I think we sbal] ptove to you beyond a 
doabt that the whole thing was a mere phantom. Take this as 
an example, and, with the general statement that be was a pro- 
mising and well ^received boy at Aberdeen, and escaped from that 
place in the way I haire told you, I take leave of his reaideiice in 
that city. 

This was about the year 1808, and from that time till 1810, he Ht- 
ed chiefly at home, except a few months that he acted as clerk i» 
the office of a writer in Inverness, of the name of M^Kenzie *y not 
that he intended to make it a regular profession, but to zmprove his 
writing, and that was partly the way in which these two years 
were enqiloyed ^ and he occasionally lived at Ihmdonnell, under 
the impression that his disinheritance would happen because ho 
was not the fiivourite son and heir of a great and rich succession. 

After 1810, and down to the year 1816, Kenneth went into the 
Boss-shire, and then into the Inverness-shire militia *y in both regi- 
ments he discharged all the duties of a fair average officer. An 
expert officer, certainly he was not : nobody says so j but I am 
afiiaid, when we go through the eonduct of many sensible military 
officers, we will get much of th^ ccmduct checked by the observa- 
tiona of their soldiers, and who would find themselves placed in very 
awkward predica.ments. This gentleman did the duty of a soldier 
well, and you will infer this from his superior officers not having 
been called on to find £Eiult with him in the discharge of that duty. 
That £ict will be proved by his superior officers, and not, as the 
porsuer has tried to prove it, by Serjeants and corporals burning from 
Boss-shire. Show me the major or colonel, who ever was known or 
beard, to make out that this man was unfit for doing the duty of a 
eommanding officer or of a subaltern. Is there any report of him 
to his superiors as incapable of being intrusted, or any statement 
of there being any great danger with him when he had an impor- 
tant command ? Gentlemen, so well did he conduct himself while 
here, that from an ensign or lieutenant he rose, without the slight- 
est objection, to the station oi a captain. He was entrusted with 
the command of a company } and I believe, on more occasions than 
one, with a separate command of a detachment away from every 
other officer belonging to the regiment. There is no vestige of a 
report against his conduct upon this occasion. That he may have 
got a Serjeant to make out his report occasionally, I dare say is true. 
Is there an officer in his Majesty ^s service, naval or military, who 
will say he has not been helped an hundred times over to make 
out his reports f 

Gentlemen, there is a circumstance which took place in his miH- 
tary career that I may mention to you, because we have not heard, 
either this' day or yesterday, any thing about it on the other side, 
which I do state as eonchinve in putting down all the insinuations 
that you have heard. All those gentlemen whom we have 
examined as to his military capacity state, that when he was 
with the regiment at Portsmouth, he gave a ball in his barrack-room, 
which was attended by ladies and gentlemen of the neighbourhood, 
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and by his brother officers. He was not such an insipid - idiot timt 
no gentleman or lady consented to honour the invitation. His bar- 
rack was lighted up with a genteel company 3 but it pleased the 
major of the regiment, to think that this ball was improper, and 
to desire him to dismiss it. . He did not give it up at the time his 
major chose ^ but did the major report to his ilirjajesty that this 
captain was an idiot, unfit for doing his duty, which if it was the 
case, he had now a fair opportunity of doing ? No, but he treated 
him like a man capable ^ he brought him to a court-martial for 
it ^ and the result was, that he was honourably acquitted, and the 
major was afterwards censured. Dundonnell by this time incurred 
certain expenses in defending himself, and threatened to prosecute 
the major for these expenses, who paid them to the extent of 
£200. Observe, the court-martial sat day after day upon a 
man whose external appearance, it is said, denoted him to be an 
idiot, and whose weakness our Ross-shire friends would have you 
believe was little superior to that of one of the inferior animals. One 
presumption of humanity is, that they tried this man, who was hon^ 
ourably acquitted } and by his Majesty^s orders, the major was pub- 
licly reprimanded. There is a gentleman whom you will seefrom Ports- 
mouth well known to us professiopally, and well known to the British 
public. I believe he has been employed either as counsel or attorney in 
all. the courts-martial that have been in Portsmouth for tHe last 
twenty-five years. In a late memorable one, the case of Sir 
Hdtcard Codrmgton and Captain Dickenson^ which extended to 
about twenty days, this gentleman Mr Minchen, conducted the de- 
fence. He has been the depository of all the secrets, where there 
has been any individual subjected to the ordeal of a military or 
naval tribunal within the period that I have mentioned^ and 
he was publicly and professionally retained for Captain Mackenzie 
who attended alongside with his adviser against his adversary in Court. 
Mr Minchen arranged his defence. The relation of Mr Minchen^s 
evidence I will not trouble you with at present ^ you will hear 
from himself that Kenneth Mackenzie was as intelligent in com- 
municating materials for conducting his defence, as any man 
whose defence he had ever undertaken before any tribunal either 
military or naval ^ and the idea of his being an idiot never once 
entered his imagination, and the first time he ever heard of such 
a thing, was in the course of these discussions. 

* After the regiment had been disbanded, he lived at Seabank, 
near Inverness, for some time* During the short time that his 
&ther survived, you have some evidence of his behaviour at 
Seabank, upon which I shall say nothing. We shall meet it ,by 
contrary evidence. It is said that he was extremely idle^ but 
you know that that is nothing very new among militia officers. 
After being disbanded, he also incurred some causeless displeasure 
from his father for spending too much money— for which other 
fathers have called their sons fools and idiots, as well as the fa^ 
ther of Kenneth Mackenzie } and this it seems is a proof that he 
was an idiot. 
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At last Mr George Mackenzie, the fiither, died \ and it is a 
§kct which of itself affords a key to all the subsequent proceed- 
ings of Kenneth Mackenzie — ^that Thomas Mackenzie the pur- 
suer, the second son of the family — ^the eldest at that time being 
dead, and Kenneth being the heiv'-^ndeavoured to persuade that 
4yingfaiker 'to disinherit his natural heir ; but it was found that it 
was not in the father^s power fully to accomplish that object, be- 
cause in the marriage contract those estates stood destined to the 
heir of the marriage, and of course, failing Alexander the eldest 
«on, it devolved by right upon Kenneth the second. But Thomas 
not being aware of this, made the attempt \ but it fidled, because 
lie was tojd of the difficulty that stood in his way, and that there 
was no chance of getting the better of that difficulty, except actu- 
ally getting Kenneth INlackenzie to agree to a deed to be made by 
the fiither. Kenneth Mackenzie was applied to, to give that con- 
sent. Excluded by the partiality of his mother foi^ Thomas, from his 
fatheir^s death-bed scene, he was, nevertheless, applied to upon the 
streets, to consent to a deed, disinheriting himself; the idiot was 
applied to \ and being now a person represented as iilcapable of 
making a will, he was then apphed to and asked by this pur- 
suer to consent to a deed, by which he himself would have lost 
his birthright. He refused, and he refused with that indigna^ 
tion that befiame hixn^ but the fact that offended him was the 
asking fitf his consent to this deed of self-disinheritance. In 
the condition that the pursuer was thus < placed, nothing that ever 
ha^ened either altered or abated his brother^s resentment-— with 
that resentment I readily sympathize. Foiled as Thomas was with 
respect to the estate that was by this project destined to him, 
he was not foiled in respect t^ the personal property \ for with 
respect to some of the entailed heritage over which Dundon- 
nel had the power of disposal, the arts of the pursuer were success- 
ful to the extent of getting or taking from the dying father a deed 
in his own favour of all his personal property, and of all his unen- 
tailed heritage — a deed, you will observe, cutting Kenneth off with 
nothing, and not^ I believe j giving one sixpence to his sister^ Mrs 
Rossy or her children, ' This was bad enough \ but I am not sure 
that it made such an impression on Kenneth Mackenzie as what after- 
wards took place ^ because, being a most humane and aflRsctionate man 
—affectionate and reverential almost to excess, to his sister, Mrs Ross 
—he was asked to agree to ratify, or consent to abstain from exercis- 
ing his right to reduce this deed granted on death-bed ^ and he said 
he would not consent except upon the solemn condition and under- 
standing with Thomas that he would give a large sum of money y I 
believe £5000, to his sister ^ Mrs Ross, and on that imderstanding 
Kenneth gave a letter agreeing to pass &om challenging that deed. 
But Mrs Ross never pr(fited to the extent of a farthing of her fa- 
therms bond through Thoma;5 ^ and that piece of perfidy never left 
the mind of Kenneth. 

Now, gentlemen, the father being dead, in the course of a short 
time — ^the exact date is inunaterial— Kenneth contracted his nmr- 
riage— -that marriage which you heard so piteously lamented by 
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Mr RobeitM)fi. He finrmed ui alliance with thatfiunily, whicli joa 
were told began in iniquity ^ and was intended not only by Mit 
Mackenzie, Uien Miss Roy, but by the whole of that fltmily aa no* 
thing but a link in the chain by which this man^s eatate was ulti« 
BMitely to be turned aside from the rightfiil heir. How a mar<» 
riage in 1^16 or 1817 could come into ^^ration with respect 
to the validity of a deed made in 1821, I cannot guess. It it 
not explained to me ^ and you will see what sort of a case the 
pursuer has when he finds it necessary to go back and say, that 
this marriage was cmitriv^d to sacrifice the honour, hapj^ess, in* 
dependence, comfort, and respectability of Miss Roy, to the base, 
inconceivable pufpose of ultimately swindling the husband out of 
his paternal property. Gentlemen, you lutve all the evidence 
of this that you can have on the part of the puxsuer) but again;Gt 
that monstrous and ludicrous statement, I simply propose, and 
I tender those who were in the immediate neighbourhood Where 
the &mily livedo— I would simply utter the words of those who 
are best acquainted with Dc^Koy, that there was not a man 
or a fiunily in Scotland in his day, whose charaotet and station 
were more respectable \ and although the pursuer makes a 
•tatement so utterly extravagant, you have no evidence of it at 
this moment, and I would just as soon believe it if I were told that 
this had happened in the fiunily of the Lord Presid«&t, the fiimily 
of the Lord Chief Conimissioner, or the £Eunily of the Lord Advo- 
cate. Gentlemen, I am surprised, in the first place, that any 
evidence conld bH prodvKsed thirt this idiot wad mailried at all. One 
lady is produced to say that her daughter would not have him. 
It \b said that the clan Bbuykenzie never succeeds in its first attempt. 
An attempt was made, and his fuling in his first attempt diews him to 
be an idiot ! If this is the conclusion, Kenneth M ackenzie certainly 
was an idwU Though the first lady he asked would not marry him, 
strange to say he was marri^ \ and the marriage was not hid in a 
ooAier \ he was married in the usual Ibrm of a respeotaUe marriage \ 
all friends, on both sides of the house, were consulted, and consent^- 
ed to the marriage \ and they were married by the senior minister of 
the city of Inverness, a man now dead, but who, we shall prove to 
you, knew Kenneth, and who was not likely to lend himself to the 
eelebration of any marriage, if he thought one of the party was in 
the least incapable misunderstanding w^t he did. But it seems idl 
this is proved by the extraordinary contract that he enteiied into—* 
a contract not under red^ction'-Hmd I am entitied to say, and the 
Court is hwmd to say, that the contnict expresses the will of Ken- 
neth Mackoizie. 

But we are told that this is an extraMpdinary centtact, becanse. 
In the first place, this estate being worth only £900 a-year^ £500 
a-year is given out of it, which the pursuer is pleased to call 
pin-money. It is not a term in our law language, but it means 
a sum that is to be paid annually to the inl^, independently of 
the husband, provided that sum is payable .&om the date of the 
marriage \ but, jn point ^ firet, it never was paid j and having 
made that provision for the wife, it is fbrther provided that the 
husband shall not defeat that contract by selling the estate with- 
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•at ker eooBent. And m, because a gentleman marries a lady, 
and pi0vides to her £500 a-year out of £900^ (but the estate, in 
fiust, was worthy from £1600 to £.'800 a year,) and prevents 
hinffielf from contractiDg debt, and takes away the power of sell- 
ing the estate, that contract is evidence of the slavery and stupi- 
dity of the husband ! Now, gentlemen, when a person about to 
marry, with a small estate, and with habits that lead him to e(mtract 
debt too freely— -is it very unusual for him to secure his wifB, and se* 
cure himself and their heirs against creditors, by making a provision 
in 0ivour of the wife, and making, on purpose^ the payment to com* 
mence at the moment, by merely beginning at a legal term f 
Whole estates are conveyed with this peculiarity. It is not unusual to 
do as was done here \ or, by creating an obligation not to convey 
the estate, or by absolutely conveying it, out and out, in &vour of 
trustees, to give the husband an annuity out of that estate, on pup- 
pose that the creditors might never UMich it, and that the amount 
might go to the wife. I understand something like this to be the 
invariable system of all marriage-settlements whatever in the 
sister kingdom \ but whether it be the case or not, it is said that 
there is a style in our Juridical Styles for that very purpose. Mr 
Macbean is a gentleman of the €rst respectability in his pro- 
fession, as the pursuer admitted and must admit ^ and in mak- 
ing this contract he consulted Mr Clerk, now my Lord £ldin \ iuid 
it was by their particular advice that the form adopted to render 
the provisions effiftotual was given. It was a provision to save Ken- 
neth, and to save his wife from the result of his own extravagance. 
That peculiar form of the deed, was shaped by the advice of a 
gentleman who has not yet been accused \ but who may afterwards 
be accused of having joined in this conspiracy against Thomas 
Mackenzie. The impropriety of the conduct, ^ his brother 
lliomas*s treatment of his sister, was still deep in the heart 
of Kennetli j for in the year I8I7, he gave holograph instirnc- 
tions for the preparation of his marriage settlement, to disin- 
herit Thomas in his succession. His holograph instructions in 
1817 were, that the estate was to go to himself and his wife ^ fail- 
ing them and his heirs if they died without children, it was to go 
to the fionily of Mrs Ross and her children, to the exclusion of 
Thomas and any succession that he might have. Whether that 
was a rational oontinct or not, I shall speak of by and by. We 
shall now leave Kenneth^s intention of excludmg Thomas, before 
he had Mien under the supposed influenoe of thief Roys in 1821. 
It was his fixed determination : it was his i^inion after the death 
of his father, when he did that very thing in principle which he 
did afterwards in joactice, and he ultimately accomplished it in the 
deeds before you. 

Now, being thus mamed, he retired, and Hved during the rest 
of his days at Dundonnell. What the pursuer says of him there, 
we f^U q»eak of in a little. I beg you ^1 take along with you the 
view which the punFuer ha» given you of this absolute mindless 
Omt^ at ^ftst of a man so fe^sile, that, if not a whole idioi^ he was 
a halfling. That he was fht, I denU deny. I don't deny that fet 
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Ibegets laziness, and that laziness begets sleep $ nor do I dispute that, 
as laziness and &X increase, the intellectual Acuities are absorbed* i 
His mind to a certainty was not an active mind. But he was a 
pioudy honourable, self-willed man. I do not saj that in trifles he 
would have always exerted himself^ for his pleasure was in non- 
exertion f but on matters in which his mind was excited, or his 
interest involved, more especially when his will or partiality were 
concenxed«-besides being intelligent and honourable, he was a 
proud, and,. I would rather say, a mulish man* An idea of his 
being that soft lump that could be turned by imfair coaxing or 
flattering, is not only not true, but exactly the reverse of truth* 
It is said, that he did not like associates. Thi^ hct is mentioned 
for the sake of making you believe that he did not like to have an 
associate ^ it is selected for the purpose of making him appear to be 
a fit dupe of design ^ but just because his house was the only one in 
the district, it was the house to which every human creature passing 
in that part of the country necessarily repaired. The house of Dun- 
donnell in that strath was just the natural asylum and resort of all 
social persons, especially of all respectable persons who visited the 
neighbourhood ^ it is the same as an eastern caravansary — as the 
asylum of the pilgrim of the east, every creature went to. the house 
of Dundcmnell ; and I found upon his habitation being solitary, for 
the sake of accounting for the constant society in which this gen- 
tleman lived, and in that society he was treated as a gentleman ^ 
and he had those feelings and that temper, that no man we have 
seen was inclined, or dared to have treated him otherwise. He was 
pious aiid remarkably kind to strangers, and useful in the country 
to all around him — ^hospitable, and a blessing to every body. With 
respect to his own paternal affairs, I say that he managed his own 
estate as well as any gentleman manages such an estate, chiefly 
composed of pasture. I do not mean to represent him as skipping 
over the hills. I do not mean to represent him as taking no assis- 
tance from the penmanship of his wife^ but with all this 
assistance, his mind was bent on improving his aflairs, and he did 
attend to the concerns of that estate, and did nothing but judge and 
act as men do every day in such matters. He not only managed 
his affairs, but managed them intelligibly. He understood his af- 
fairs 'y and they were complicated. He had occasion to go 
over a. variety of transactions, and he has done so ^ and if he did 
not understand them, no man either in the north, south, east, or 
west of Scotland, could understand them. He was treated with 
by every body, and treated in every respect like a sane and sensible 
man. 

If this general statement be true, it is impossible to doubt 
that the pursucr^s case must be false y and the question is, is it 
true, or is it not ? Now, gentlemen, in support of this I intend to 
lay before you, in the first place, the testimony of a number of wit- 
nesses *y as few of them as possible — perhaps none — I rather prefer 
none, taken from the infected country ^ but I shall produce you wit^ 
nesses of character^ and you will observe, that I purposely^ se* 
. Ject them, that the point of his dealing or trying. to deal with 
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them^^mav be settled;. for yQujaius);b^ve ol)sery.ed, from th^ evi- 
dence of the pursixer's witnesses, that we asked the qiiestlon'till' it 
almost became a matter of course, and we gave ft np as & matter 
of mere tediousness, " Did you ever deal mtk him, dt try to deal 
with him ?" And they say they never did. He appeared to tli€m 
as a mail that was not able to converse, because they saw him ilofc6>« 
riously incapable. I believe that they have adduced 40, aiid ha^fl 
they gone on to the extent of 100 witnesses, I would have give'i yoii, 
man for man, individuals dealing with him ; and you would perceive 
whether or not he was the character said by the pursuer. I will not 
trouble you with the detail of what those witnesses can prove ; but 
allow me to impress upon you this consideration, wh'-^l > of supe- 
rior value in every such case — ^the opinion of the pcrrAi-^. who" have 
dealt with him over that of individuals who. have not dealt wit?i him 
— the consideration of the opinion of those individuals who hav^ 
dealt with, him, and say that he is sane, over those that say they 
have not dealt with him, and say that he is insane. I know no sen- 
sible man who has not, on detached occasions, behaved like a fool. 
If you sift up all the detached practices or extravagances of his Hie, 
there is no inan that has not done a series of very foolish actions ; 
but there is no fool who can act like a sensible man ; I am not speaks 
ing of a lunatic, who has lucid intervals. There is no natural born 
idiot that ever can make himself behave like a ihan of common 
sense. Therefore, if I see a man said tP be an idiot behaving like 
a rational man in rational affairs, one fact of that kind is worth a 
thousand of the others. Here, in the first place, is a witness de- 
poning to what conversations he had with him. Gentlemen, it is 
to my understanding, in such a case, the very weakest part of it ; 
because the better evidence that I wish to press upon you is in the 
hands of the clerk of the process. And I refer to this merely be- 
cause it is apt to be overlooked in a case of this description. The 
evidence of the continuation of sanity of this man is to be found 
among the important multifarious transactions in which he was 
engaged. This is apt to make no impression, because it consists 
commonly of looking at the backs of papers. But I think that no 
justice can be done in this trial, if you do not read the interior 
parts of those most important documents. It is not enough to put 
them into the witnesses* hands, in order to examine them upon 
these papers ; but that nothing like justice will be done by the 
judge or the jury, if the dgcuments that I refer to are not read 
and considered by them. Gentlemen, when I speak of Ken- 
neth's engaging in transactions, observe that I am speaking of an 
individual whom the pursuer calls an idiot. Now, let me run over 
a few of his transactions to you in a moment, — I am sorry to say 
but for a moment. I wish I could say I could detain you — ^not 
for a moment longer — ^but many hours longer. Many hours longer 
HiU not bring it so impressively as the deeds do. ^ut this mo- 
ment is all that you will hear from me on the subject. We may 
be wrong. But if ever I was right, I am confident I am not far 
wrong when I say that we produce, to you sixty-six letters of 
Kenneth. Mackenzie, extending through every period of his life. 
Don't imaoine that they are aU we can produce, Pu^ from thQ 



fje^iodlie W9iiat Aberdeen ^ lie jfieS^I^V^^ MisiUe^ n^ 
tumaly social^ amaUe^b^soess^ and'do^^ so thaj^ 

tbese cannot be written^ by* any vaif. in U^s rbom^' tbbugb they are 
pfit always written, wi^ the most corvee^ puncttat^on or j^mmar— ^ 
auoh as i for am and me for him. ] TKftt th^y are not con^tly spelt 
X ad|nit ; but the CQonsel have made arrangements witk^dacn ouiei* 
uat nothing is to turn upon the spellii^ ^ t$is case, 

Deai^ of Facility— Not of the sp^Uing, of jtlie letters^ 

Solicitor-Geiieral— 'If (there, jus any ODJjection'to that^ I will pro^ 
djxce.ydmnea of letters by Thomaa^^ in whiq^i I wj^l shew you the 
same defects^ in point of spelling and grammar^ exactly there as in 
,the case of Kenneth's. . _, .^ 

I)ean of Faculty— The arrangeqic^i yas^ tnat if J said nothing 
.of the bad spelling of Kcauieth's letters, you would t^&e up twenty 
.referring to iJiose of Thoioas, iSf p Gillanders and Miss Gulanders^ 
.^d others, in which you say th^e i$ bad spelling, . Yoii^ have now 
qien^ipn^all their names, and h#ve broken tnjrougn the anangem W. 

Iiord Adv.*-What makes the arrangement to, be broken through ? 

Solicitor-General-«-It is not worth contending* fw. We, have 
produced to you 66 holc^raph letters of this'nian. Thai' is a great 
number for his ''lazyhuid." There are above 8D letters^ not 
hphwpraph letters, and letters io him, upon which I have no^ 
yet heard comment, aiid from persons against whoise ability I never 
.neard a word utteredi The letters to him, as a senuble man, 
amount to 577- ^ produce 67 bills signed by him,' embracing 
.transactions extending to L.l 1,000 in value with third ^ parties, 
who, you will observe, treat with him as a sane man to that exten^. 
.1 proauce 23. holograph rec^pts, and great numbers extending to 
above 100 or 200 sigied by him, but not holograph. These exceed 
in value L.3500. There are receipts in his favour 70, got for mo- 
ney received above L.3400, independently of his letters, bills, &c. 
Of the dass of writings called deeds, not regular dispositions — not 
entails or trusts, but regular tested deeds, there are above 100, 
amounting in aU to above 1100 documents^ extending to above 
.L.18,000. These transactions I wont describe, at least in detail. 
I just say in general that they comprehend deeds, bills,' leases, cash 
accounts, cautionary obligations, and at least one reference to oath 
' as a party ; and, in short, gentlemen, look at that table (nointing 
to the derks* table, which was loaded with papers), and I believe 
there are a few boxes by me, which you may look at if you like-^ 
there is the life of a man ^oni his earliest in&ncy-*a humble idiot 
. that no man ever thoiig'ht of speaking to or having any transactions 
with, I will venture to say to you, and to their Lord^ps, that 
there never was yet exhibited in any court of justice a case of im- 
becility where such an exhibition was made*. 

Now, gentlemen, it has been said by the pursuer in this 
case that Kenneth was what has been termed sui juris-^ 
that hewsis a man not co^nosced-T-that he was dealt with as a man 
fit to b^ dealt with. It does prove that unquestionably. But it 
would be a most miserable, a most fallacious, and most ill^al view 
of this case, were I to suppose that these transactions pKove this 
ahne, Gentlemen,^ they say we have prMuced these to shew that 
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he was not oognfMced. We do not psoduoe tlieiii tw thai pnxpote. 
But I produce them for a greater purpose } for every one of them 
is worth a thousand of suehwitiiesses as those who do not found upon 
the actual experience of dealing with him. Every one of these 
1100 docnments is a witness of the highest description in reason 
and in' law, to pro9« the fitct that he was a man of a sound under- 
standing. If the question were hereafter to arise, whether any 
individual was sane or insane, what would any body, on being ask- 
ed, refer to to enable the enquirer to make up his mind upcm that 
subject ? He would ask, what were his deeds f If this Dun- 
donnell^s life had been a perfect blank — if the pursuer could have 
Mid-— ^^ was he ever seen as a man in business? shew us a single 
thing that Dundonnell ever did,^^ and no answer had - been made 
to this question, the pursuer might have affected ' to be alarmed. 
Yet when we give such transactions, we are told that we have merely 
proved that the law has not set him aside as incapable. I don't 
trouble you or the Court now with referring to authority upon that 
subject. I know I am speaking to a judge who does not re- 
quire to have his memory refreshed upon such a case. I am speak- 
ing of what was referred to as evidence, and actual evidence, in a 
case where that came to be c^sidered ^ recollecting the view that 
was taken of that matter in a case, though very imperfectly — by 
liOid Redesdale," in Sow^s Appeal Cases^ vol. 5, p. 251. Towart 
og*. Sellers. I refer to it in order to justify the explanation I gave 
of %he view taken by the House of Lords in that case. Mr 
M acquired some land. The person said to be insane became 

deranged, and then he enlisted as a soldier, but being incapable of 
doing exercise, he was discharged ; and not being fit for the com- 
mon opemtion of field labour, he atteno^ted to cut his own throat 
and to bum the house. He was generally known by the n^me of 
daft ■ 'y in short, there was a variety of circumstances proving 
his insanity, which make the case to have a particular reference 
to this cause. I may mention that the thing attempted to make 
an . impression upon . the Court here . was, that this person was 
ixioted at like DundomielL He attempted to go to the College 
of Glasgow in a state of entire nudity; The answer to this was the 
obligations contained in various deeds which he granted — in hia 
transactions with other men having dealt with him as a sane man ^ 
the eondkion of the* evidence >from which the legal inference waa 
to be draiwn was of that kind called collateral evidence, which 
nrises ttom die deed. 

•■•-•! , ■ ■ ; 

^y T}i» psfole evidan^e ghrea ihafr he «u qtite deranged fran 1761 t6 1604, 

*^ Ihe.evijeace tupfljin^ ia bit.iiMaaity gntiallj, and, not to the. pwtAcukr sm><. 

'** meaa when the deeds were execn^ed.^ This evidence encountered by.peiole 

** evidciice of his general sanity during the same period — and this latter evidence 

** corroborated hff notes and reeeifiti written h$ M having reference to the 

**' cdntents o/thdee deeds, and ahevoing thai he under eiffsd their nature ani ef, 
^*fect\ and also by the deeds themselves, which were rational in the circum- 
*^ stances | conttborated also by the drcumstances fhat the deeds were attested by 
*^ witnesses of undoubted credit, $lc These trensactions, piioceeding on the sup* 
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*^ potitioD of his umitj, sod remaining unchallenged. ^HM by the House e^ 
*' * Loida, reverting the judgment bdow, that the deeds were good.' Lord Re* 
*' desdale added, in endeavouring to find out the truth from contradictory evi« 
'^ dence, try collaterai eircumatancea^ as to which there can be no doubt, in order 
'* to ascertain how far it is consistent with these-circumstances." And then his 
Lordship subjoined, *' the written evidence w vntrth a host of parole teetmow^f 
^^ omU demanttratea ihal tke evidence for (he respondeni'Cannot be true.** 

value of this transaction is, that you are to look to what was the 
real opinion practically expressed in regard to the conduct of all 
the parties at the time the transaction was entered into. 

Gentlemen, I have mentioned to you the testimony of our witnesses 
rather generally as to the inference that ought to be drawn from this 
transaction : but I have two witnesses here, each of whom deserves 
special mention and special attention ^ and the first that I call is 
Thomas Mackenzie, the pursuer. You will observe that this is a 
gentleman who professes to you, that all along his brother was in a 
state of great facility — such facility as that he was not only incapa- 
ble of entering into any transaction, but could not be trusted even 
to express that volition, which was necessary to the execution of 
this deed. This is the opinion of Thomas Mackenzie now ; but it 
was not the opinion of Thomas Mackenzie before. Now, gentle- 
men, we have recovered a great many documents, and much cor- 
respondence. I cannot exactly say how many ^ but I believe we 
have already produced above 50 : don^t take me at the exact num- 
ber : I think we have about 50 letters of this person to this idio- 
tical brother ^ but no letter of condolence on the state of his facul- 
ties 'y no letters of general kindness or compliment ^ but letters of 
business, and the letters on which the business generally consisted 
was in begging pecuniary favours from the t'dtot* Take for exam- 
ple one instance. 

Inverlael^ X^th November^ 1821. 

BIt dear Kekketh, — I just arrived here a few minutes ago, being detain, 
ed by the badness of the weather, and Anne being in a very poor state ever since 
I went home, but she is now considerably better, though in a very weak state ; 
the little fellow (whose name is Alexander) is doing pretty well. I am under 
the necessity of troubling you to indorse me a bill per £150 sterling ; this I hope 
you will have no hesiution in doing, when I promise you it will be regularly 
paid when due* 

My rent for this fitrm falls to be paid on Tuesday first, and our Laird being a 
man that shews no mercy, it would give me the greatest uneasiness, and would 
lead to my ruin, its not being paid ; however, 1 hope you will indorse my bill, 
and that I shall be able to meet him on Tuesday first 

I fully intended going to Dundonnell to-night, but being so late and obliged to 
return home to-morrow, I find I will not have as much time ; and I' remain, 
with best wishes to you and Mrs Mackenzie, my dear Kenneth, afibctionatel^ 
your*s, (Signed) Thos. Mackenzie. 

I put two marks in the place you will require to sign it at, as it will require 
your name on the back as weU as front. 

(Signed) T. M'K. 

» 
(Addressed) Kenneth Maceenzie, Esq. of DundonnelL 
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To Which the idiot retumed the following answer : 

Mt Dear Tom,— Notwithstanding my firm determination of neVier putting 
my name to a bill for any man, I have, at your request, signed the enclosed ; but 
I trust you will be able to meet it when due, as I candidly own to you my inabi- 
lity to do so, owing to the various disappointments I have met with of late ; and 
having many serious engagements of my own to fulfil, which I shall have trouble 
and anxiety enough in providing for, owing to the distressing and indeed alarm- 
ing state of the country. You have not stated for what period the bill is to be. 

Mrs Mackenzie and I are happy to hear you left Mrs Mackenzie in a fiur way 
of recovery, and that the child is welL With our united good wishes to all at 
Fiodon, on your return, I remain, your*s affectionately 9 

(Signed) Kfkn-eth M'ackenzie. 
Dundonneliy Sunday nighty 11 o^clock^ ISth Nov. 1821. 

On the 24th May 1822, Thomas gives him an account, and asks 
him to pay a sum of ahout L.IOOO y and on a subsequent occasion on 
7th June 1824, he sends and asks him for more money, as he has par- 
ticular occasion for it to pay a bill— as he says it was intended for 
that purpose. I need not trouble you with the long story here, 
written for the purpose of working on the mind of this man to try 
if he would accept this bill — as if he meant to say, that if he did not 
do it, he would cut his throat. He says in that letter, ^f I cannot 
be answerable for my own conduct, being in a state of mind I have 
never before experienced." The following is the answer retumed 
by Kenneth, who was not such a fool as to be gulled by the threat 
of his brother. 

Dundonnell, 8th June 1824. 

Mt Dkar Brother,— .1 regret you should have put yourself to the trouble 
of sending a bearer purposely with the intelligence that your creditors were ^ dgm 
iermined to be at me without a day*t delays* as it was only what I had cause to 
expect, . sooner or later, when you put me in their power, and on the subject I 
have nothing farther to say, than has already been communicated through my 
brother-in-law. I have perused his letter to Mr Kelly, and am at a loss to know 
why or how it should have stunned you so much. Vou surely were not so un- 
reasonable as to expect that I was to pay such a sum as that demanded, without 
first endeavouring to ascertain the justice of the claim. 1 feel it unfair as well as 
unjust, and shall certainly resist it, though ultimately I may be made liable. I 
have no desire to ^ feed lawyers longer* I never had, though, to defend my 
just rights, I have been driven to it, when my ruin seemed to be the object of 
those 1 had to do with, and that without regret or consideration on the part of 
those from whom I might expect most. I have every wish, and ever had, to be- 
fHend you and your's, as far as my own limited circumstances will admit ; be. 
yond that, I cannot reasonably be expected to go. I have been much injured, 
and by rarious persons, as you weU know ; but I confess this business hurts and 
disappoints me most. However, I shall direct my agent to have it set at rest, 
one way or other, without delay ; and be it adjusted as it ^may, I trust I shall 
not have to accuse myself of coming short of any promises I may have made to 
you, notwithstanding what you insinuate to the contrary. I ever am, your*a 
truly andaffectbnatdy, (Signed) Kenkbth Mackbvzix. 

(Addressed) To T. Mackenzie, Esq. Findon. 

Now, gentlemen, you will observe that, letter after letter, the 
pursuer himself is always dealing urith his brother as a man Jit to 
transact business; for he not only asks him for pecuniary fa- 
vour, which, if there is any sincerity or truth in his present opini> 
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on, he ought nevser to have atkied hiai for --but he eaten into tims^ 
actions urith him of a more serious miture comiected with third par- 
ties. In the year 1824, it was necessary fbr- Kenneth Maekenzie 
to go through the solemnity of ratifying before a magistrate a bond 
to his mother 3 and if Kenneth was at that time incapable of rati- 
fying it, it was an act of fraud on the brother to permit him to go 
Jthrough it. Nevertheless, he ratified the bond, and Thomas MoQ" 
kenxie acted as the justice vf peace en that occasion. He as a ma- 
gistrate was bound to take no ratification by a man whom he knew 
to be incapable \ notwithstanding that, he took that ratification in 
the year 1824, three years, you will observe, after the date of the 
deed now sought to be set aside, which is important in reference to 
the disease that this man was subject to, which was always growing 
worse and worse in time and space. Three ^^ears after the date of 
the deed, Mr Mackenzie had occasion to ratify another bond in &- 
your of Xdidy Carnegie for L.6000 ) and Thomas acted as a justice 
of the peace upon that ratification also. This was giving Lady Car- 
negie, and all the world the most solemn attestation that, in his op- 
nion, the man wa3 fit to do business to the extent of L.6000 in 
one transaction. . In the year 1824, Kenneth Mackenzie made a 
trust conveyance of the whole of his estate to his creditors, in favour 
of the late Mr Scott, accountant, and at that time Thomas Mac- 
kenzie witne&sed the infeftment in favour of Mr Scott — he 
witnessed that proceeding carried through, by which Dundonneli 
was to divest himself of his whole estate, without either whispering 
or suggesting it to Mr Scott or the creditors, that all these proceed- 
ings were inept. Gentlemen, Thomas himself failed, and his brother 
b^g a considerable creditor, Thomas caUed a meeting of his credi- 
tors, and Kenneth among the rest. Now, if there was one credi- 
tor that he held as incapable of understanding his afiairs, he was 
bound not to deal with that creditor ^ nevertheless, he, in t&e year 
1 824, wrote to his brother a letter, which I need not read to you, 
but in which he tells him that there was to be a meetins^ of his cre- 
ditors 'f and on the 15th November J 824, he invites htm to attend 
thai meetings and to transact in the aflQiir, telling him that a deed of 
accession layjhr the subscription t^aU the creditors^ and invited Ken- 
neth his brother to sign the deed. This is the practical evidence at 
the time, of the gentleman who npw tells you^ that during all this time 
Dundonneli was totally incapable of managing his ovm. afFairs \ that 
is to say, he is capable to sign every thing in my &vonr, he is per- 
fectly capable to sign a deed of accession, and to sign bills for me \ 
but whenever he prefers his wife^s family to his own, then his mind 
is totally gone, and his deed is to be set aside. 

We now come to the evidenee of the doctors. Some of them 
said he could understand detached propositions, and I think one of 
them added, that he could understand two, but not the efiect of the 
deed. One of them said he could go near a fire when* h^ was cold, 
or put on a coat when fae wanted it \ but more than acting from the 
impulse of his bodily sensations he could not do. Now, gentlemen, 
against that, I am entitled to have you to look to every one of 
those letters. Talk not to me of the time you waste ; whether you 
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wiHsk bene till Sotiirfbx first wSiitiij^y next wee^ it 

would be most advantageous to you, and it is my duty, understanding 
the impresaioB whkk may have .been made alieady on your minda^ to 
desire you to read these letters 5 not that I will trouble yon 
by reading them now, but I request that you may do so after- 
waxds 'f and see if they be not rational letters. That lunacy i$A- 
mits of inteziods in which a man may be made to do a dee4 va* 
tional in appearance merely, is quite true ^ but DundfmnelPs ma* 
lady was confessedly a growing idiocy. I do not speak of his let« 
ters as important, but absolutely conoluslve on the whole case. 
. Suppose the idu>t was now alive, and you were about tp try 
his capacity, and that you had called him into your presence, and 
said, ^' Sir, sit down there and write me a story 5 invent me a ra:- 
tionajl tale, or give me an account of your journey &om Inverness 
to JCdinburgh, or £K>m ^Edinburgh to Inverness > write me 1^ 
sensible letter to any cceature ;'' if that man had dene so, wJbat xe^ 
mained to be said P Do me not the fiiTonr, but ywa vma oon- 
sciences the favour, of reading those letters ^ and you may let the 
Bo08H9bins Ibjly rage as it pleases, justice will be done* Aac^ ^n- 
tlemen, just to shew you fhis, I request my &iend to do me the 
ficvour of reading two or three •of that man's letters to yciu^ I do not 
care vluch^ 

JVfr Rutherfiwd then read the following letters :*-^ 

Kenneth Mackenzie, Esq. of Dundonnell, to Mrs GOUnden, 

Castle Street, Inverness. 

Aberdeen^ 2ith January^ 
(Post-mark, Aberdeen^ 24/A Jan, 1808.) 

Mr Dear Aukt,.-*I take the liberty of writting yon those few lines to in-- 
fbrm ytu of my presenjt situation, which I hope you will not be offended at mer 
for acquainting you. I was at my cousin Abey marriage, who married, Wed-- 
sen4aylastj one Mr Cbyne, a very rich n\an, and set away immediately for 
£dinburg. I went along with them 30 miles, and was not willing to part with 
them. My uncle left Aberdeen this very day. My dear aunt, I have not heard >> 
from my father since Mr K. came ; the cause of it I do not know. I am very- 
ill situaied at present with Mrs Kennedy — God knows how — I have no life withv 
l]UBr,-^he has left n^ so broken-hearted, that I think my very life a burden on 
the fjM^e of the earth,. I have not acquidnted my father of it ; even suppose I 
should dp it, he would not believe it ; — many a one did not meet with such diffi- 
cyhies ^ X have |iQt an end tp their ^e-^-liie only worthy friend I have has- 
Mts Maclean^ Breda, who is a very kind friend. I don't know what I would 
4p bu^ fii»r her. I wish to know yovr advice what I shall do, fbr whether my father 
ptes me Ueve or not, I shall noj^stay here longer, because I intended to writer 
ypa about it. My whole desire is the army ; a commission is very easy gotten 
just now ; and U, my father does ZK>t get it, I shall not refiise an offer I have just 
now ; however, I have three months notice, and if you don*t approve of it, 
mention it hi your letter to me, say to a friend. I should have written my cousin 
Frank, but something always put me out of the way of writting him ; however, 
few litkes him so well as JBlenneth does. Whether he believes it or not, that is 
my mind all at once. 1 trust you wOl write. Dear Aunt, in the course of the 
next week at farthest. I have nothing more to say just now. Give my compli- 
ments to my dear cousin Frank, to Miss Abigal, and Alexander, and all enquir* 
ing friends. I am your faithful friend till death, 

(Si^ed) KsKKETB Mackek:cte. 

ficuse my bad writting and spelling. Direct to Mr Kennedy charge. 
Hr9 GiMfi^derSy CaatU Street^ Inverness, 
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Kenneth Mackenzie to Miss Mackenzie, care of Henry Anderson Esquire three 
Chares Wharif London, Aberdeen 25 Jany, 1808. 

Mt Dear Go vsik, — I suppose you dont recolect such a freind as your old 
acquaintance Kenneth, but I take. the liberty of writing yon but 1 hope will ex- 
cuse me. My Dear Cousin Abbey that told me about you whoisnow married « 
to one Mr Chyne a merchant at Aberdeen, two days ago ; our uncle Symon came 
to the marriage, they are at Edinburg to remain for a few weeks My Dear Cou- 
sin, I am at present very ill situated ; I did not hear from my father for a half year 
ago, the cause of it I dont know. I did not hear from Jean since I csme to Aber- 
deen last, Sandy never writs me, or yet Tom. they are both at Kdiuburg. My 
dear Cousin, Abbey desired me to mention to you that she would write you on 
her return ; the Army is my whole Inclination, and tell me dear Cousin, if you will 
approve of it or not. There is nothing hardly would give me greater pleasure 
than to heat from you. My Dear Cousin tell me when you hard from your fa- 
ther. Sandy is turned such a grett man that he does not care for me, but I cannot 
help it. 1 am Cousin A bbey greatest favourite and I was yours when you left 
the country, but I dont but you have changed your mind since. Mr Kennedy 
does not use me well, but my father does not know hdw I am used, nor yet 
would he believe it from me. she is a very bad tempered woman as ever was 
bom. Dear Cousin she has made me so broken-hearted that I think my life a 
burden. I thought several times to write you but did not know your direc- 
tion — 

My Dear Cousin, I have nothing more to say at present, hut I trust you will 
^ write me soon, before Cousin Abbey return, and shall be unhappy till you write 
me. I. hope you will excuse my badhpeUing and write. I am your ever f<iithful 
Cousin, believe me till death. 

(Signed) Kenneth Mackenzie. 

Drect to me K. Mackenzie care of Mr Kermedy, Minister of the Oalick Chiqiel 
Aberdeen 

Kenneth Mackenzie, Esq* to Miss Mackenzie, care of Henry Anderson, Esq. 

Three Chares WhariF, London. 

Portwkouth^ bthJune 1813* 

Mr Dear Cousin, — I received your kind letter sometime ago, but owing 
entirely to my laziness, has been the cause, of my not writing to you sooner ; 
but I hope you will excuse me as you know as well as I can tell you that it 
was not for the want of will, but entirely owing to my indolence ; I am getting 
so tired of being a feather bed Soldier 1 wish to God I had gone out as a Ca- 
det in some regiment before I remained in a Militia Regiment. I am getting 
quite angry at my self for remaining so long as I have done, doing nothing, 
only being in reverence of those whom I despise. I hope I shall get some 
other appointment soon. I am sure you heard of the disturbances in the High- 
lands of Scotland ; there is a Regiment to be formed of these men, and sent as 
a local Militia to Lord SeUcirks property in Canada, in America ; both Officers 
and men are to have permanent rank, and will have so much acres of land. I 
hope it will answer. Captaip Munroe of our Regiment is going to get a Majority 
from Lord Selkirk ; I expect a Company in it ; I should rather accept of a 
Lieut- thane remain where I am, I would be so independent bf my friends, it would 
be to me a great blessing to be out of reach of their malicious tongues, for I 
should never see them any more, if that was to happen— I dont think there 
would be much lamenting upon both sides ; I heard of your friend Mrs Cheyne 
lately from some person that came up from Aberdeen. She is an impudent 
woman, she wrote me a few linds, hopping I was turned out- a different leafe 
from what I was when in Aberdeen ; Ocd knows she had much nead of turn- 
ing out better thane she was, for if she did not I dont know what she would be 
fit for — Miss Cummings Cousin is gone into the 93 Regiment about a year ago.* 
He has been very lucky in getting out of a Militia Regiment, he*s far up in the 

Army List The Captain Grant you mentioned is at Inverness recruiting ever 

since I joined this Regiment. I had a letter from R. Campbell, he is doing very 
weU in Calcutta, the Regiment is lying in the East Indies. He tells me it is the 
finest climate in the world, they lire very cheap ' in that quarter. What do 
you think of the long march my late Regiment got all the way from Glasgow - 
to fort Cumberland in Hampshire, Six hundred miles, it was lucky for me that 
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I left them before that time; they teU 60 pounds did not carry thera--.tliey wckc 
Tery iU used : I am sure I felt very much for them ; all the GiUanders is^gone 
home to Inverness, they did not enjoy good health while in London.-_l am 
told Frank is tomiug into Rosshire as Captein in place of one of them that re- 
signed, I am sure he wont like it well for they are dirty set of feliows m the 
Hegiment._I have nothing more to say but hope to hear from you soon 

I remain My Dear Cousin 

Yours most affectionately 

(Ssigned K Mackenzie 

Capt Inver Malitia 

P.S. Excuse Blunders 
(Sigd) K. M'K. 

The Lord President. — Do you make any objection, gentlemen, 
to putting these in evidence ? Have you any objection that the 
whole parcel be referred to the jury ? 

Dean of Faculty — We have no objection j they are only read 
now as parts of the speech. 

Solicitor-General (in continuation)— Now, gentlemen, I have read 
these two or three letters to you, not in order to supersede the ne- 
cessity and the duty of your reading them all, but merely to shew 
you, on better evidence than mine, that they are not the letters 
of an idiot. These are not letters selected from the holograph 
correspondence of Kenneth Mackenzie as being the best. Kead 
them as you may, you will find no letters denoting more incapacity 
than these. That the pursuer may, or anybody may find in them, 
little bits here and there, that seem to be frivolous and jocular, 
and, as we have no good means of knowing the subject, silly and 
unintelligible, is extremely probable. I know no man's corre- 
spondence in which the very same thing is not to be found. My 
friend, Mr Robertson, who read some of his letters, and who always 
read them with a tone, and a look, and a gesture, that gave them 
the construction that he wanted to put upon them, found only on«r 
addressed to his wife j and in the conclusion he subscribes him - 
self " your sulky, dorty husband Kenneth Mackenzie," a very in- 
nocent jest among spouses. The absoluteness and conclusive- 
ness of his capacity for business is to be found in the general 
state of his mind, proved, as shall be proved by the opinion of the 
witnesses, and proved by his transactions, admitted by the busmess 
done with him, demonstrated by his own correspondence, and which 
fully justify the account that I gave you of him generally, that he 
was. an intelligent, kind-hearted, s^asible, obstinate man. 

And now with respect to the alleged fraud that has been prac- 
tised in the execution of the deed. You will observe, before I 
say any thing upon this part of the case, that if there was no inca- 
pacity and no facility, then you have nothing to do with the fraud. 
If he was, as I maintain, a man who was fit to manage his own 
affairs, that is sufficient. I do not understand that even the pur- 
suer alleges that this is a deed which can be cut down by the alle- 
gation of fraud alone. But let us see the whole separately and to- 
gether. Supposing him. to be facile, where is th£ evidence of the 
fraud practised against him ? Of the pursuer's evidence 1 shall 
speak hereafter \ at present I say nothing about that part of the 
ease. I refer simply to the history of the execution of that will. 
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It origifisted 10 the mind of ibis individiud. It is nee^ess t» 

found upon little detached circumstances that we think favourablcr 
to our own case. The only sound understanding of it must be at- 
tained by looJ^ing at it as a wholje ^ and i^scordingly my s;tateixicnt 
to you on this part of the subject only consists in simply tracing 
out the progress of this deed, fhim its first conception till the time 
it was closed by the death of the testator. 

Now, if we look to and view every thing about his settle- 
mentSy surely I must leave every thing out of the question 
about another settlement, which we have heard something of,, 
in 1817, in favour of the pursuer 5 because you will observe that 
that settlement, in the first place, never was delivered, and in the 
next place stands revoked by the deed now in question. If this is 
a good deed, we need not talk of that settlement. Now the ques- 
tion with respect to his sanity or fitness, or the &aud practised 
against him in reference to this will, begins when he first began to 
think of his own settlement. When did he begin first to think of his 
will, and when did he express and indicate his intentions of making a 
will ? In his marriage contract,-T-when he gave instructions for disin- 
heriting Thomas and his family. What kind of a will do you think 
would be natural to his mind and station ? Gentlemen, the fact 
that I have set out with, I think, explains all that has taken place, 
viz. that he had a rooted, and natural, anri Just determination to dis- 
inherit his brother. This may seem to you strange, and I am told at 
least in this case that it is strange. 2 have not been accustomed to 
think it strange in actual life, that any man should make a succession 
to himself contrary to the coinrse of our law, or to what is best in our 
private judgment. But we are told that there was fraud or inca- 
pacity. Now, let us see whether that be true in relation to this 
party y and I state to you in general, that this Kenneth AJackenzie 
had a determination, that this man should never inherit either hi» 
honours or his succession by the name and title of Dundonnell. 
That he had that opinion, is a matter of evidence y and it will be 
proved. And lest the existence of such an opinion should be 
stated as evidence of folly or of want of intellect, I thiiik it right to 
fbrtify myself in the statement of those circumstances which made 
that opinion absolutely necessary in the situation in which he stood. 

Now the first circumstance which made this a natural and irre- 
sistible feeling, was, as I have told you, that Thomas tried to disin- 
herit him. Thomas tried to prevail on the dying &ther to take 
his birthright from his elder brother y and in so far as the land 
was free, and his personal property was concerned, he actually suc- 
ceeded in that attempt. From that moment Kenneth cherished 
a resentment against the pursuer that never abated. I do not 
mean to say that during the rest of their lives he absolutely 
banished this man from his house. I do not mean to say that he 
always treated him mth a personal rudeness, and with ostenta- 
tious dislike to the eye of the world. A man may carry dislike 
against his brother whom he has resolved never shall succeed him, 
and who, nevertheless, may look upon him with a superficial civili- 
ty. But from the moment that Thomas tried to take the lands 
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ifirom him, they were in nature no longer brothers; and I cannot 
-state this diore strongly than by mentioning, that, in the following 
year^ When they had to attend their fathered funeral, these two bro- 
thers eould not be united in j^erforming the decent obsequies of 
their &ther. One witness was called, and he told you that there 
was nothing peculiar in the funeral ; but he met the procession at 
ihe Muir of Ord j thfe <^orpse Was by that time removed from In- 
verness \ but it i& a fiiCt that, on that solemft occasion, the one 
ito6d Upon the tone side of the ^tr^et, and the other upon the oppo- 
^te } neither would move first : and although such conduct was 
ftbsuhi, lEiad criminal, yet when they did not join their hands, oi* 
miAgle their tears over the grave of their common parent, this 
Speaks volumes as to whkt was passing here, (laying his hand upon 
his heart) betwixt the brbthers upon that solemn occasion. 

1 hiive mentioned the part that Thomas had acted in another 
proceeding in which he had been already detected ; and here I 
may state that nothing could be more offensive to Kenneth^s mind 
thte that When Thomas got from him the two letters agreeing not 
to challenge an ineffectual settlement, on condition that he gave 
ft large sum, I belive £5000, to their sister, Mrs Ross, Thomas 
took the benefit^ but refused to submit to the burden of that tran- 
saetim. Then, there was a farm necessary to be possessed, if he 
considered his comfort in aiiy shape, by Dundohnell, the lease 
of which did riot expire for sbme years after George's death. Tho- 
mks knew of thafe lease, but Kenneth did not ^ and Thomas at- 
teinpted to get a lease of that farm from the factor of Mrs Mac- 
ken^e ot Ct'oinartie. He was within ah inch of getting it j but he 
was foiled, and Kenneth expresses his opinion in the strongest terms 
ih the following letter t6 Mt Macbean, describing that transaction. 

My Dcar Sir,— ^As I perceive my brother TkottiAs is now herfe, I request 
you will take the opportunity of waiting upon him, to express how much 1 feel 
nurt in his taking advailtage of me, by indiicing me to write a letter, which, I 
Vin given to utiderstahd, mby be detrimental to my interest ; as alsd th6 part he 
has acted with regard to the farm of Achtiiscaild, Which, unless he withdr&ws, 
will mbke me^ with regret, have no communication with him whatsoever ; and in 
a way he little thinks, 1 will be upsides with him and all his advisers ; and, there- 
fore, 1 would recommend of him not to irritate m&, if he consult his own inte- 
rest — ^I retfidii, my deat Sir, yoilrs una! tfef ably, 

18^ June \S\1, (Signed) tCisNNfcTU Mackkkux. 

Besides this, Thomas, immediately after the father's death^ 
embarked in a course of litigation, not merely with his brother 
Kenneth, but with the whole of the family, so as to make their 
lives miserable. And not only did he bring actions against them, but 
threatened his brother with diligence. The first threat appeared 
in 1820, stating, that unless a sum of money was paid, he (Thomas) 
intended to raise an action for recovering what had been due. 
Now, gentlemen, you will perceive that these were causes enough 
to create hostility between them j and although the pursuer was 
not sparing in strong words yesterday, I have no pleasure, and 
feel no .necessity in imitating him to-day •, and therefore 1 shall 
refrain from stating what I am afraid the witnesses must state 
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respecting certain other things in the conduct of Thomas, ivith re- 
gard to his brother and his family. He yras a man in constant dif- 
liculties. On this account he was beset with messengers, and in- 
volved his brother-in-law and his family in constant discreditable 
and painful transactions. Of his personal habits, I shall say no 
more, than that certainly they coiild not increase the love of his 
brother, or promote the harmony or respectability of the &mily. 
So far as we have yet advanced, there are sufficient reasons to ac- 
count for Kenneth^s resolving to disinherit this man. The fact 
is certain, you see it indicated in the marriage contract \ you see it 
in the letter, where he says *' I shall he upsides with him in a way 
he does not think of.'*'* There was a proposal under the kind and 
judicious influence of Mr Macbean, the agent aod friend of both 
parties, and an attempt at one time was made for a reconciliation, 
and they were reconciled apparently j but it was only skin deep— it 
was but for a moment and could not be sincere. 

Such, Gentlemen, were the causes of the hostility between the bro- 
thers -J now mark the progress of the deed. When any thing like fraud 
is practised, the transaction is generally hurried over. But ob- 
serve the gradual steps taken in the preparation of these deeds, 
which extended orer a period of tuo or three years. Observe the 
judicious and respectable men employed in their preparation and 
execution. On the 51st August 1819, we have the holograph 
instructions of Kenneth intended for Mr Macbean as agents 
Now when I say that they were holograph, don't misunder- 
stand me. The pursuer gravely gave you to understand yes- 
terday, that when a person gave mstructions for the making of a 
will or of a deed, he ought to be as it were hermetically sealed—- 
that no human creature is to be allowed to speak to him, and that 
the smallest appearance of any advice, direction, or suggestion, is 
fatal to that deed. That is not in my opinion the way in which 
any deed is, or can be made j therefore, when I say that this is ho- 
lograph, I don't say that the deed was absolutely without the 
slightest suggestion, the exclusive work of the party. I mention 
this, because there is one passage which has been taken notice of, 
viz. the grant of the legacy of £6000 to Mrs Ross, excluding the 
jus mariti: by which exclusion the debts of the husband or the 
diHgence of his creditors cannot attach the provision intended for 
the wife. ^ Thus it provides a legacy to Campbell of £20 a-year, if he 
shall be in his service at the time of his death. 

Dean of Faculty. — The original of the legacies is not in ex- 
istence. 

Mr Robertson. — It has that condition of £20 only subjoined 
to Roy's copy as verbally added by Dundonnell. 

The Solicitor General. — ^We have these instructions on the 
51st of August 1819. 

Now, you will observe that the person said by the pursuer to 
have concocted this deed was Mr Roy. If Roy is the man he is 
said to be, he could have induced Kenneth to make a deed in his 
favour at that moment^ without the intervention of a third party-— 
but upon the 31st day of August 18 1 9, Dundonnell gave holograph 
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instructions to Roy, in order that they tn^ht be sent to Mr Macbeon^ 
in whose office Roy then was ^ and he accoidingly sent them^of' 
which we have evidence in % letter in. the following terms from 
himself to Mr Macbean, (see page 11) look at and read this letter ^ 
and if the contents are«t all incorrect, I will give up this part of 
the case. Mr Macbean kept them, and he wrote to Mr Boy on the 
]5th September iSlP, in the following terms :— 

^* As I know both Dundonnell and you younelf would expect me to offer 
candidly my advice in soy thing that concerns you or him, I have no hesitation 
in recommending an alteration in the destination of the proposed taill^e. What- 
ever Mr Thomas* conduct to Dundonnell may have been, I think neither his nor 
Dr Ross's family ought to be overlooked, or rather, I think- they ought to be 
called next after thetheirs oi the marriage, and perhaps after Mrs Mackenzie's 
liferent. I shall therefore frame the draft on that footing. I shall endeavour to 
have it in a packet at Dingwall by Saturday or Sunday next. If Dundonnell, 
however, remains still of his former opinion, as expressed in the copy of his let- 
ter sent to me, I would like that the alterations and completion of the settlements 
were managed by sotase other man of business. There is, besides, a propriety in 
this, and I know Dundonnell will not take it amiss.*' 

It is impossible for you to consider these letters too carefully, 
because you will there perceive that the objection to the exclusion 
of his brother's family, is stated to Dimdonnell by Mr Macbean, 
calmly, sincerely, and honestly, as between one Mend and an- 
other. 

1 shall now beg my friend Mr Rutherfurd, to read Mr Mac- 
bean's letter to Kenneth of the 16th, and his letter to Mr Roy of 
the same date. 

^KCAS Macbean, \V.S« to Kenneth Mackenzie, Esq. . . 

of Dundonnell. 

16/A Sept€mler\^\9, 

• Mr Roy handed me a copy of your letter to me of the 31st ultimo, with the 
relative instructions for preparing your taillie and setdements, the drafts of which, 
viz. of deed of entail, and trust-deed relative thereto, I have framed, and now 
send it in a packet to you by the mail coach, which carries this to Dingwall. 
The reasons which induced me to recommend an alteration of your instructions, 
so fitr as to introduce your brother's family and your sister, and her family, into 
the destmation, after the heirs of your own body, I mentioned to Mr Roy in my 
letter to him of the 13th current, and of which, to prevent necessity of repetition, 
\ annex a copy. 
P.S — It has defied me as yet to get your loan arranged. 

iENEAS Macbean, W.S. to Robert Roy, \Qih Sept^ 1819. 

I have received your letter from Forres. I leave this on Sunday, and shall be 
at Rdugas, Arddach, and Campbeltown, next week, at Inverness the week after, 
then at Dingwall and Tain, and back here again on the 20th of next month. I 
shall give orders to honour your drafts on DundonneU^s account. I have pre- 
pared and sent by the mail, draft Dundonnell*s entail and trust-deed in packet to 
Dingwall. 

I am to be at Campbeltown, as already said, on the 28th. Perhaps you can 
see me on your way south. 

jP.i9..-.I have just got the draft of Dundonnell*s bond for revisal. 



^um^s^^ mi he^ mUm Us ^dmvH eonomtibg M, «dt eiMkitos tf 
(^ oCtiiifr Mi«¥ l^bktk IfQ sent tw^HBay^ Nowy ill timt ti^^ 

^^|i«t>#sd^ «f MrMtelBieiQ^invboitib^ ftll^^ is the dcdd ttfafiW 
j^N^pdOed. ^ itiakdv Mf MiclMfta. will be cidled before yoit^.aitd 
he will tell you his^ TdabEttH^ for pMjfindlbig to iniyQe sudt a seltkmeiXt, 
and refusing to execute the one sent hmi by DundonneU, and that 
it vfas not aa aedvumt of tke weakiiesd c^ Kenneth MAdbeazie-^He 
ifBs the Id.iir ^eot of that getttleittav at the timew He kneif him 
perfectly^ and he cotasideted him to be A man as fit to execitte a 
deed as any one* But, Mr Macbean thought it was imprudent to 
disinherit th^ bi other absolutely ^ and that it was pot ]|^»per to exe- 
dut^ a deed m &voujr of otte of his own vpprerOiev^ ^ and he says^ 
if you are for executing the deed contemplated, you should gei 
another man of business to do it» It will Be proved to you tha;t 
Kemieth expressed the greatest possible di^leasure at Mr Mae- 
bean for not following out M» instruetaixiMy and fcv not following 
them out instantaneously and articulately. He almost entirely, 
kui frbtir th^t m^mai^, withdi'eT^ ia& bnsjtfess fttUt tifllt gei^tlenfiBn. 
fie wai^ reSbJutely' betit oh t&e eii:ecutidn of t1!ral! de^d, ^d he fd^k 
the ^Vice not ib do ft, vety hi. IS^ete M/tts ikt ^te t^ehf bt the 
hdnds 6f any than t^hd chose tcr inonld HAtt ! tift M^htiA hitittttied 
that he refused to extend the deeds, because Roy was his owil^ a^ 
pr(6htice. He go^s* tb Mi Nltfcandrcrtt', tthd #hy ^ Fii^t, befctfuse 
t&dre' wd^ not iL legaf practitibiier iii Ini^emess^ of greafa^ te^peetft- 
bility ^— and in the second place, because that incUyidiial Itfbd h^h 
his coimtry agent and &ctor for about three years before this time. 
Without makmg any supposition inconsistent with the character 
of that respectable gentleman, these are surely sufficient reasons for 
his b^ihg eml^ibyed. It is another curious circumstance in this 
s#ilidle ifpott podr Dnhdomiell, that M&eandrew sn^^^sted a dyiffer- 
^tit geatlerniin &oia eHhet Mr Mftdbeiat 0f hi(h§elf. In )8l9i, 
l)imdoBnell shewed Mr Macandret^ Mr M^cbean^s strolls 5 biit he 
deelined the respoBsibility of the employment, and suggested Mr 
Jakns^ Sl!ia9f*t of Daneam^ lianother eotfispirator with wIhmid I)undoii^ 
tteil Mi had some tiunsaetion, as a person proper to write 0Ut 
the deeds. Well, the deeds after this were sent to Mr Bttk- 
art ; but Dundonnell having got himself into unusual habits of 
inactivity, never could summon activity to have them extended, 
which she#s the tot&I ^b^ntd 6t all hafete Atid predpitancy itt their 
GOfledction ai^ exeootion. He delayed writing t|p Mr Stuart, for 
fiekriy a year, in pditkt of tket be did ndt write to him at alL But, 
&,bout k yeat after this p^dd, we fcdttte to the ne«t stage in their 
history. 

I have now to call your attention to the following important let- 
tery wiittefti by Mr Roy to Dundonnell, in whieh he repeats his re- 
quest that he might not expose him by disifiiheritiiig his bro- 
ther J thus fklling m And eoiticiditig With the Advice git^n by Mr 
Macbean to Dundonnell, (See page 15.) Having got this warn- 
ing, Mr Macao,drew happened to be at Dimdonnell on one of his 
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p^iic^diOftl titiU dn buaincss } and on that bccaaion KJr Macatidrew 
iufumUihid m:M tcriti^ inslructrms to make a deed for Diindon- 
nell^ and he will tell jon that these iilstnictions were given person-* 
ally by DundonneU* I fbund on the fMi that the instructions were 
teceiVed \ and it is defnonstntive evidence that after the lapse of a 
year^ he rotained his fotnter ideas^ and adhered to his original inten^ 
tMmsA Had Maeaiidrew wished to push the execution of these deeds 
which had reposed from i8l9to 1821, he might have got them 
cxctotlted be&z^ he left the room ^ but it was not till the ffiOnth of 
dUgiutf 1821^ thai they were executed. Boy and JMacandrew go 
a fishing or shdotkig fot a day or two, leaving Manford to extend 
the deeds. He gets one deed e)ctended and executed by Dundon- 
neU, and lecevds the fa^ in his diary, that the deeds were read over 
ind in^itnesied by him and a carpenter of the name of Fraser ^ and 
after the eifiectttion of both deeds, he tequested Fraser to make a 
Inamorandum of what had taken places Much has been said 
about this diary and this memorandum. Now, as to the diary of 
Mltnftsd, what is it bnt a log-'book of his life. Surely you are not to be 
led away by such rank trash as we heard t'other day, although, I dare 
sayv you wjn destined to hearmore of it before the caseis closed^ 

Then, wlult evidence have we, either of Mr Macandre^'s or Mr 
JEUy's inteiferctac^'-^^he fonneris nevet heard of during the whole hi$« 
to^ of the tranaaetion«*«4hd the fattter, only in his honourable and 
genemll littetfiBienoe in behalf of the chfldien aiid family of the 
Moisetf. Dltndonmily d»Wh M the yea^ 1826, uhen hedied^ never an' 
HHtnced ^mt daring off that time he tttis hdd imder thrddom ; he 
flever Urate a liite &r spoke a word to a comfnon friend thai that deed 
dM not etfe^^ee hie nitL 

The parBae^ objects that the Boys were chiefly present at the 
d^ith'^bed seenc. Bttt Who would yon expect to be present upon such 
an oeeasioa^ bnt the relations of the dying nian ? A great deal 
has been atienlpted to be made of the alleged toast. It is a cir- 
comstaiiceF ntteiiy foreign any how to the true nierits of the ease ^ 
bnt is wett calculated for popular efifect. The answer that I make 
to it hi^Jlrstf that Mr Bby, whatever he might have expected, had 
no tettainty that he was to succeed, and that therefore it would 
have been eroel and absurd to have assumed the station of heir ^ 
and mcond^ thai aiker all, neither the ^iirords nor the Sentiment as* 
eribed to him, were ever nttered. Tbe pursuer's evidence consists 
solely of a My Dou^as, who admits that he does hot r^meihbelf the 
wofds* The dtfeilders shall show by others who were present, that 
instead of drinking the pursuer as the heir to the estate, he only 
proposed the healths of his and of Dr Boss'' children, as the repre- 
sentatives of the families, which in strictest truth they were. 

Let us now attend to the case of the pursuer. He is bound, 
first, to prove either absolute incapacity, or second, facility acted 
upon by skilful fraud. 

Now, with respect to capacity, I dont think the better of the pur- 
suer's case, that when in a situation in which he was called upon 
to produce all the evidence applicable to it, that he has inexcus- 
ably kept the best evidence back. The man who prepared this 
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deed is alive and accessible, but he has not ventuted to call Mr 
Macbean, or JMr Macandrew ; and the idea that the pursuer as- 
signs for this — ^that they are all in a, conspiracy against him,— -is too 
ludicrous either to be stated or refuted. Of the thirty or forty wit- 
nesses which he called, if I counted right, there were 14? or 15 of 
them direct hissing hot from the county of Boss, and these in many 
respects not the best evidence which could be adduced. I was 
struck with the paucity of those who profess to have done business 
with Dundonnell. The pursuer has not gone into the half of this 
man's hfe \ look at our evidence,— observe that table loaded with the 
proofe of the numerous transactions in which he had been engaged. 
Then observe how the witnesses they have produced in many re- 
spects vitally contradict themselves. Mr. Neil Kennedy, who 
told you that this lad was an idiot, wrote to his father that the lad 
did not want sense or affection, but that he was a little thoughtless. 
After this, what care we what he says in 1851, when contrasted 
with his written evidence at the time when the facts were fresh in 
his recollection. Then Mr John Kennedy gives you exactly the 
same opinion that his brother gave. 

Then you have a witness of the name of Collins, who is now 
very confident of the idiocy of this man, and yet he told you that 
the letter produced, dated 25th December 1818, from Mr Mac- 
kenzie of Ord to Kenneth, relating to a transaction of some bonds, 
was tcrttten by him to the dictation of Ord, He wrote to this man 
who he professes was an absolute idiot without saying that he had 
ever hinted to Ord, that he was a man totally incapable. Not 
only so, but this Mr Collins, who was the clerk of the British 
Linen Co. stood by, and saw the drafis of Kenneth Mackenzie ho- 
noured in the same manner as the drafts of any other person on 
that Bank. Then we have Alexander Bobertson, who was pretty 
clear that he was incapable of doing any business, and yet that 
gentleman purchased a horse from him^ and wrote to him in June, 
1825, after the date of the deed, treating him as a sensible man, 
and qualified to do business also. He was the person who was 
employed by Dundonnell to act as joint valuator of some sheep, and 
instead of saying, had he considered him incapable, ^' Sir, I can- 
not act for you,'' he acted on that order of Kenneth's, and did 
business on his order, and he could not have done it upon a bet- 
ter. Then we have that most singular witness, Mr Mackenzie of 
Millbank, who tells you just the same thing, and we have from that 
gentleman two letters, one dated, 7th Jany. 1825, in which he says, 

^' My dear Dundonuell— I am happy to hear of your heing well since I had the 
pleasure of seeing you ; indeed, I hare seldom, if ever, felt so happy as while 
under your hospitable roof. Mr Daviilson continues to talk in rapture of your 
kind reception of himself and his friends, which was truly in the style of good 
old limes- I am concerned at not beinjz able to fulfil my promUe of passing 
Christmas with you, which is quite out of my power, from causes which I cannot 
obviate.** 

Then, in his subsequent letter of 22d Dec. 1824, (observe, they 
all went to the idiot whenever they could turn a penny by him), he 
says, 
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*' My Dear DundonnelU.1 am bappy to hear of you occasionally, and that you 
are well, though circumstances put it out of my power to see you, however much 
1 would incline it. The chief cause of my writing you now is, that I have taken 
a desire of possessing Auchindrean as a farm, should I be so fortunate as get it 
on fair terms ; and, since no sale took place, it will rest with you and your 
Edinburgh friends, to treat with me about it. If I took the farm, 1, would, of 
course, take stock at valuation, and give satisfactory security for its amount. 
Now, my good friend, let me hear from you about this. I wrote, two days ago, 
to Mr Koy, that it' it was to be sett, I would offer for Auchindrean, but you will 
probably hear from him, before 1 shalL' 



t» 



This is the idiot. — They all are willing to deal with him, and 
here is a man willing to take a farjn from him, one of the very 
best farms upon his estate, and yet has the assurance to tell 
you, that from his earliest years he always reckoned him to be ut- 
terly incapable of doing any thing. Then we have Ninian Jeffrey, 
who had asked Kenneth to sign a bill for hdm^ which he, the 
idiot, refused to do. He was sensible enough not to sign a bill, 
but not sensible to make a deed. I do not mean to say that they 
have all perjurol themselves, No. They have only been afflicted 
with a morsd disease— -an epidemic, a local distemper, which has 
infected all Ross-shire. I give them all credit as to the reserved- 
ness of the man, though thfey may on that accoimt have mis- 
taken him J but let us see after all what they state. I at pre • 
sent say nothing at all about their opinion, because, before appre- 
ciating their opinion, it is right to know upon what it is foimded. 

Now, observe this great fact, that not one of them ever attempted 
to do business with this man. — Many of them never even attempt- 
ed to speak to him. They held him incapable of rational speech. 
Now, what are the other facts. — ^You find in general that they consist 
merely of selections of those eccentricities and detached parts of 
the life, or a few unexplained foibles or fooleries of the conduct, of 
Dundonnell, which it is peculiarly necessary for a jury trying such 
a case as this to guard against \ because they occur in the life of 
every man, and are easily selected. There is no man, however 
sensible, out of whose life absurdities could not be easily picked — 
absurdities not merely of speech, but of conduct. You, gentlemen, 
are sensible men j and, yet I doubt if there be one of you out of 
whose lives there might not be picked absurdities as gross per- 
haps as those of Dundonnell \ and yet none of your friends ever 
thought of cognoscing you. I know no friend, out of whose life I 
could not produce absurdities fully as extraordinary as I have heard 
to-day, or could hear in any case of this kind. You are to look 
at the full Hfe, and not at parenthesis. You are to look at conduct 
ratified by reason, and not at excentricities which arise from ridi- 
culous, absurd fancies at the moment. What does not biography 
teach, more than the little eccentricities of great and sensible men ? It 
is for the sake ofeccentricity that a great part of biography is valued. 
I have heard of a great poet, who used, in the presence of respect- 
able persons, to drink his claret out of a cup made of a human 
skull — yet, no one thought the noble poet was insane. I have 
heard of a man, I may almost say I knew him, who sat in the 
company Of respectable persons, and made a repast of parts of the 
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human body— coUops of men and ctttleU of women ! ! ! I have 
heard that a great lawyer, perhaps I might call him a Lord High 
Chancellor, who went to a horse-race in a sedan chair !* I have 
known an excellent m^nber of parliament, go into a china-shop, 
and smash every article of crockery that clu&e in his way ! These 
are whims ^ yet sorely you would not say, that these ** follies of the 
wise,^* are marks of incapacity. 

Again it is said, that in his early youth he was incapable of 
learning. This evidently is false : and I shall prove the &lsehood 
under the hand of the very man who make& the assertion. 

That he was a learned person I do not say, but th^ asser- 
tion that he could not learn is £alse; for I shall prove that he 
examined the sacred writings — that he was a reader and explainer of 
the Scriptures — and that piety was one of his di&tinguiishing features. 
Then we are told that he did not associate in his youth with children 
of respectable people. This is not true. — We will prove the false- 
hood of this assertion by the parents of the youths with whotn he 
associated. It is said, that he was about to m&Jtb a discreditable 
marriage. This also is £Use. But, in point of ^t, if ttue, it 
would be no proof of mental weakness, but, on the Contrary, was 
an ingenious invention to get firee j&om the thraldohi of the indi- 
viduals under whose charge he then was ', and in point of fkct, it 
did liberate him. Then in the army, it Is said that he was inca- 
pable of being made an officer, — and that he was obliged to depend 
upon his subalterns for going through the duty required of him 
by the conmianding officer. Again denied. We shall produce 
evidence of its fidsehood. not such as you have heard, but the 
evidence of his commanmng officers. I do not ^y that he could 
go through the manual and platoon exercise. Do you think the 
Duke of Wellington himself could do SO ? Then you are told that, 
in consequence of his incapacity, he could not attend A review, when 
his corps was to be reviewed by the Allied Sovereigns at Ports- 
mouth. Now we have evidence to shew, that Upon that Very occa- 
sion, and upon that very day, he was under arrest, previous to being 
tried by a Court martial for the offence, of which he Was honourably 
acquitted. Then it is set forth as his first, his last, his midst, and 
without ending infirmity, that he was extravagantly fond of his fowls, 
the number of which has been exaggerated from 10 to 20, from 
20 to lOO, and from 100 at last to thousands. The exaggeration, 
in point of numbers, is extravagant. He had no doubt a number 
of cocks and hens about him, for he had a taste fo^ poultry of 
all sorts and denominations, especially foreign birds, but ne gave a 
good reason for this. In the first place, he found amusement in it, 
he foimd it economical j and the statement that he made to seve- 
ral respectable persons was, ** you blame me for keeping these 
fowls, would you blame me if I kept a pack of hounds ?" Oh 
no ! That would have been the amusement of an honest, good 
hearted, country gentleman, and the pursuer Would not have 
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blmn^ him Tor t^^piiig them j but wUk r^i^ace to pa^ma or 
fooUi]^,— ^mtb itjfe^rence tp i^ftson, yrfeetber y^ms it wwr fw Duo- 
4(KmeU t6 keep 9, piu^k of bouuda, w a gr«^ number ^f eocks and 
bevsy the lationiUity of tbe ooe is, at least, equal tP tbQ etber, al- 
tbQugb it xmy uot be so fi^abionable. Had be kept a hiuidn^ game 
cQck$» YfwXd you bave ealled 9u«b folly sen^e ^ But he bad an 
bo^piUil to^ sick bei>s« Wbat does tbis hospital turn out to be, but 
oierely ttet be bad a sepai^te plaee vfbere b^ kept tbo^ that were 
ill* As Ifi tbe fbediog b^aSy ^rbat is it ? It is luei^ely that a 
great &t luau vi;as not iu tbe babit of l3ring di>wn upou tbe boriKou* 
tal ff^^^9 but of reposing bbnself upon a sloping bauk and tosaijQg 
a few bsiidfuls of grain, on which tbe codfcs and bent come upon 
and about biniy and b(^ing upon bim» may have kit marks of 
tbeir &,vour iu the sbap^ of certain ve^^iom I knew a gentleman 
whpkept a&b-pond, apd who made sucb^ciendaofbisfisbtbatbe 
used to name tbem 4/0A11, «^ Tomy and Matty, and they came and 
eal Qui Qf bis band \ but I never beard that be» though heemploy^ 
ed hia s)ull in feeding bis fishy was considered as insaae. You 
are told that hundreds a&d thousands of Ibwls were upon tbe estate, 
and that he bad doj^sos in bis house, but what is waaderful in aU this ? 
I knew a reverend and sensible man, a Frofesaor of Divinity inta 
whose house no one could enter without encountering, not smaU 
and beautiful birds, — ^not humming birds and tom-tits^^but owla and 
fiirow^^— which met bim at tbe door, disputed the chair with him in 
tbe drawing room, and obliged bim to wipe his seat before- placing 
himself at dinner. Yet instead of being a fool, be was a wise and 
learned lecturing professor. 

ThQn it is said, that Dundonneli scHoetimes exposed himself 
without clothes* It is not true ^ and if be did so upon one oc 
two ocfiasioaos, tbey are easily explained. He ia said however ta 
have been so, and tbe scene is laid at Fennyouick. If it had 
been the case, t hold that it is no proof of idiocy, but a whim. 
I also remember a gentleman who lived near Lasswade, a Com- 
misaioiier of the Customs, who, every morning in sununer, might 
bave been seen walking naked as the day he was bom, with 
the exception of a pair of shoes, from his house down to tbe bridge 
to bathe. I have seen bim, again and again, stand in thia primeval 
dress, and directing the village idiot to fly a paper kite, and yet I 
never hcaucd that in consequence of this freak, hf was eonsidered 
as a fooL And then they say, that he was fond of cream. Who 
is not P That he. was fond of beef-stakes,*^«very man of sense is» 
He went into the kitchen. But 'observe that there is a white 
and a black kitchen. The black kitchen which is properly the cu-. 
linaxy kitchen y and tbe white kitchen, where almost all the buai-^ 
ness of tbe estate is done. It is the plaoe where the rustics and 
all assemble in the evening. It is the audience chamber for the 
£u^tor and the tenants, and because tbe usual meetings took place 
in that apartment which the &.ther of the family George, bad 
allotted for that purpose ; and although a man of the very highest 
character, you are told that* he sat in tbe kitchen occasionally. 
Then we are told next, that he was a believer in witches and 
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charms^ and that upon one occasion, he extended his pahn and 
got bis fortune told him by an old woman. The answer I make to 
this iiSy that it is notorious that a belief in such things at ihis hour 
is common over all that part of the country, not only with the 
low, but very often with those of a higher rank. I believe many 
of the witnesses who were examined to-day would not have mock- 
ed him, or thought him unworthy for entertaining this belief. 
Who does not know of the superstitions of the Highlands P. We 
have the poet^s lore on those superstitions. Need I go fiurther than 
. state to you the existence as to the belief in charms, in the cure of dis- 
ease, the touch for example in the cure of the king^s evil, the be- 
lief in ghosts, and the second sight. What would you say of the 
great mind of Samuel Johnson, who was notoriously all his life, sub- 
ject to this belief? Look at his discourses on his journey to the 
Western Islands. Look at his relation of ghosts, which, whilst 
it delights us by the beauty of the writing, is calculated to astonish 
us at the inconceivable credulity of this grave philosopher, and ac- 
cute reasoner. With respect to the second sight, he says, that his 
mind upon that subject is all but convinced. It is notorious what 
the state of that gentleman^s mind was upon that subject. And it 
is perfectly notorious that sensible men have believed in it again 
and again. 

Then besides the predicament of DundonnelPs believing in these 
superstitions, they say, he was not only a fool and an idiot, but he 
was fond of the society of such persons. There is no part of the 
case upon which grosser misrepresentation has been practised than 
upon this subject. It is said that he walked up and down the gar- 
den, and indulged in speaking to the idiots. Now I deny that 
there is any thing in the circumstance, even had he amused him- 
self with the idiots, which denotes incapacity. Who has not 'heard 
of idiots walking up and down for hours before the houses of those 
whose protection they enjoyed, and talking with the proprietor and the 
domestics? I believe, ;that I shall succeed in producing to you 
some gentlemen in the highest ranks of life, who keep fools 
at this present moment ^ I dont say tolerating them, but 
who keep them as a necessary appendage to their establish- 
ments. One of the greatest, most ingenious, and most dignified 
minds which our country boasts of stands in this predicament. 
There are still David Gellatlies kept by modem Bradwardens. 
The picture that is drawn by our talented townsman, does not 
give you to understand that tke presence of a fool in the Castle of 
the Baron of Bradwarden, makes him out to be a person of inferior 
intellect. DundonnelPs conduct was not irrationaj in this respect ^ 
and the protection he gave to these poor unfortunates gives no evi- 
dence of imbecility, but is a proof of his kindness and humanity. 

Then you were told that George Mackenzie, the father of 
Dundonnell, had a poor opinion of his understanding, and 
lamented that his estate and honours should after his death 
descend to his son Kenneth, a fool, — that he wished to prevent 
such a misfortune ^ and that he would entail his estate, and pre- 
vent it from going into the hands of this fool. This statement I 
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dont believe. That he may have occasionally and repeatedly call- 
ed his son a fool, because he was reducing the family by spending 
more money than be ought, I dont deny ^ — ^many fathers have call- 
ed their sons fools for doing so, but that will not make them out 
idiots. Now, I can prove to you under the hands of old George 
himself, • that he did entertain the most kindly and affectionate 
opinion of the lad, and that he considered that he would not be un- 
worthy of bearing the honours of his family. There are TBtanj letters 
which I shall read to you before I leave you ^ but there is one 
dated the '4th December, 1815, to which I will now direct your at- 
tention. 

My DiAa KiNHKTH,— The sudden and afflicting death of our dear brother, 
which was a&nouneed, to you last week by the Doctor^ could not fail to overwhelm 
your mind with the deepest distress, in which you may readily believe that his 
distracted parents richly participate. What comfort have we but to see our dear 
children doing well, and settled around us respectably in the world,— when these 
hopes are di8%ppoiuted or blasted, what remains to us in life but laaaentation and 
regret. Impressed with these melancholy reflections, it is with the greatest grief 
and surprise that I now learn bv a letter from Tom, that you have come to the 
rash resolution of extending your service in the army to the line, and are just on 
the eve of setting out for Holland, the scene of active, and no doubt bloody ope- 
rations. Let me entreat of you, my dear Kenneth, to give up every idea of this 
measure, and to lie by in the country during a litde time, until I shall be able 
to make arrangements for your comfortable and^ respectable settlement at home, 
an event I have much at heart. I never meant that you should lead a military 
life, — you know how much our family has already suffered from its connection 
with the army. And though I thought that a few years of your time might be 
agreeably and profitably spent in forming the correct and economical habits of a 
soldier, 1 did not intend that you should go abroad amidst the dangers and diffi- 
culties of a miliury life. Allow me now to desire that you will make up your 
mind to leave the army, and lopk forward to a settlement in your native land ; 
you know how happy your mother and sister will be to see you, and you may 
fully rely upon every effort in my power to promote your comfort and best inter- 
est. Write to me immediately on receipt. Your mother unites in kindest good 
wishes. I am, dear Kenneth, your most affectionate father, 

(Signed) George Mackenzie. 
Capt. KETKSKtB. Mackekzib, Invemess-shire Militiay ) 
Fourhouse Barracks, Portsmouth. ) 

Again Dundonnell is accused of having signed an acceptance to 
Major Munroy and of having designated himself '' Kenneth Mac- 
kenzie, Esq. younger of DundonnelP' across the face of the bill. 
This statement is exaggerated ^ for it was at the particular request of 
Major Munroy as is proved by a letter from him, enclosing the 
bill for signature, that Dundonnell did so. 

Besides this, they produce the medical gentlemen to prove that 
Kenneth could not originate or understand a deed. It was never 
intended that he should originate the deed. As to his under- 
standing it, they confessed that if explained bit by bit he might 
have understood it, and that is all that can at any time be required. 
They talk of the rationality of the deed. The rationality or irra- 
tionality of a deed is very often conclusive of the question. . But 
where is the irrationality of this deed ? I have accounted to you 
for the reason that induced Kenneth to disinherit his brother. — 
I say it was a natural and rational reason — he had a fixed dislike to 
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hia brother, an i^doubted fii&ed fosolulion that he tftiouU not have 
the estate* I believe that ene of the wUnefse^ who has not been 
produced hy the purauer, but who baa beea always ccnoptimented 
%y bim for hia detieaey in this ti^ansaptionit will pay, &om his know'* 
ledge of the ftct, that if be waa in the pame cirouiosta^ees in which 
Kenneth was ^bced, he would haye acted in the aame way. Then 
we are told that the deed is irrational becauae Kenneth has exclud- 
ed the i^HniJies of the Rosses snd his bmther. They are not ex-^ 
eluded in one sense \ they receive abequestof tea thousand pounds, 
which is more than I beUere the yalue of the estates 

There is one error into which I am afraid you may have ^Jlen, 
viz. that the Dundonnell estate is a very great inheritance. I am 
sorr]! I must dissipate this idea«*-^he truth is, it is an esUte enly in 
name. It is in reality all gone. When Mrs Macken^e's liferent 
of Xi*500 is paid out of it, and the debts and legacies which the de- 
ceased left, are paid out of it, there will not be one sixpence left. 
This deed is nothing to Mr Boy : not one ftrthing will he ever 
get by it. It is the Rosses who are struggling for it. It is 
the sister and nieces of the deceased that are clinging to the 
deed as their sole stay a^unst penury and want^ Tb^j are left 
L.6000 .by this deed, and were the estate to go toThomas, they 
would see as little of it as they did of the amount for which he 
pledged his truth and basely violated it. It is the Rosses who 
are instructing their counsel here to defend the deed, SAd it is 
they who are abiding by it to the last. Roy cares not Sox it : it is 
no profitable thing to lum, and were it not that his honour and fiur 
&me were attacked, when the deed was attacked, he would at once 
and gladly renounce all benefit or interest which he npght expect 
t0 derive from it. 

Observe the &ot that I alluded to, vis. the legacy left to Camp- 
bell. Now it seems to be supposed that nothing can evince 
the weakness of Dundonnell more, than leaving a legacy to 
that man. Gefitlemeu, this appears to nxe the most idle 
part of the case, because, let it be discussed as it may, the dead 
brother never whispered hostility to Thomas, nor said any thing as 
to the character of Mrs Mackenzie ; and I cannot help thinkmg, 
that the pursuer might have conducted his case without at once in> 
volving in discredit the interest of his nephews and neices, and 
imputing insanity to his dead brother, breathing also upon the pu- 
rity of his living sister. This, however, he has done, and never 
was there an attempt by evidence to support so feeble a case by a 
more damnable fiikehood. There is not a single thinff that could be 
stated by man, more utterly the reverse of truth, and more utterly 
ridiculous and unreasonable, than such a foul, disgraceful, and 
in&inous slander on the character of this lady. As to the charac- 
ter of Ifrs Mackenzie, we have produced in evidence a letter that we 
shall lay before you from Dundonnell himself, expressing the great- 
est affection to his wife, and his &vourable opinion of Campbell } 
and though occasionally he may from his lazy habits have conceiv- 
ed indignation, and been frivolously angry at this indi^uaPs being 
out of the way of his attendance upon his master, may be true ^ 



D17NDONNELL CAUSE. 89 

—his being jealous, is altogether fiilse— -in every particular fidse, and 
contradicted by the recorded declaration of the deed itself^ for when 
he was at perfect liberty to say and to write what he pleased, he 
spoke of his wife in terms of afiection, and of Campbell ra terms of 
kindness y and it was with his own hand that the direction to leave 
CampbeU the legacy alluded to was written in the corrected scroll, 
and his is the only legacy which is attested by Kenneth Mackenzie 
of Dundonnell. The pursuer may say, this was because his hand 
was constrained ; but where is the proof of this ? We shall show 
you in every letter that he wrote, that all his sentiments are con- 
sistent with this fact. And, Gentlemen, what is the evidence to 
the contrary ? Some persons have stated that he expressed himself 
fretful and angry at Campbell for flirting with some of the domes- 
tics, ood desired to turn him off in consequence. If true, and sup- 
pose it to be so in point of fiict — ^how can you cut down a deed 
upon evidence regarding circumstances that have nothing to do with 
the deed at all ? Is the evidence of the jealousy to be reared upon 
the words which he may have used to two boys who were on a 
visit, and who at the time were much about the age of 14. — ^You 
have the boy Cheyne and the boy Gillanders, both now only begin- 
ning their twenty first year, speaking as to what took place when 
they were 14 or 45} and can you believe that any idea of ir- 
regillanty at all could have entered into the mind of these boys 
at that age ? Do you think that they could have an idea of 
any thing like the feelings of Dund(mnell, supposing the jealousy to 
have existed ? Can any thing be more disgusting than the ex- 
pression used by one of these youths, Cheyne, I think, *^ that 
Dundonnell had not the feelings of a man^^— -when he could 
have had no more knowledge, nor idea of those feelings >than when 
he was a boy of 6 or 7 years of age. Yet it is upon this testimony 
that you are called upon to deny the statement of Dundonnell 
himself — ^the fact of his having mentioned Campbell in kindly 
terms, and of his having written this legacy of £20 to him in his 
own hand writing. It is upon this evidence also that you are to 
contradict the a&ctionate and flattering letters which he wrote to 
the lady herself, and that you arc made to believe that this deed 
is irrational ! Gentlemen, the deed was not only rational but the 
wisest deed, considering the situation in which he was placed, that 
he could have made, and I would fa^ve thought him a fool if he 
had aojt had great affection for that lady who was the source of all 
his comfort. Then they say that to make Sobert Roy-— a stranger 
to his blood, who had never been in his presence for the course 
of an hour — his heir ^ is utterly irrational. I have stated to you 
that the pursuer had meditated the exheridation of his brother 
who had made it his riffht by his conduct ^ and the disinheriting 
him was only an act of justice from the hands of his brother. So 
much for the rationality. 

But then we are told that there was a trick-— that there was 
influence exercised over this man. A very few words indeed, will 
dispose of this. If you hold that he was incapable and facile there is 
an end to the case. If he was facile, you must learn the trick 
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that was practised upon him » but if you hold the deed rational 
then I tell you that trich or no trick, a raitional deed cannot be re- 
duced. But, gentlemen, where is the trick ? It is a very extras 
ordinary feature in this case, that the nature of this trick has never 
yet been explained. If I accuse a man of a trick, would you not 
enquire. How did he trick you ? Was it by filling the man drunk, 
or slipping a wrong deed under his hand when he signed, that the 
deed was accomplished f Was it by coaxing, or solicitation, or 
by intimidation ? None of these things are here said— -certainly, 
at least, none of them are proved. Where is the trick ? What is 
the foul trick hereafter to be explained ? It is this— you exercised 
influence over him, and having a weak man in your bands, instead 
pf guiding him right, you guided him wrong* Now, upon this 
subject of influence, I must state to you, that it is an incorrect as- 
sumption out of which it is deduced, because the pursuer seems to 
think that he will not let the deed stand unless Dundonnell origi- 
nated it like a dream. He thinks that a deed will not stand unless 
assistants, parties, and all kinds of friends are removed, and the 
maker dispatched to a soUtary pUic^ to make a will of his own. 
The nature and plan of the deed which he chooses is not the less 
his, because it is the sense of those in whom he is interested j but 
if there were influence, is it improper in you to use your influence 
with your friends, your relations, your wife, to advise them to make 
their settlement ? So £ur ftom being improper, it is proper^— it is 
just and right,— 4t is the duty of every one to do so ^ and this 
IS It dicta of Sir John Nicol, Hagart^s Reports, vol. i. p. 801. 
Now, gentlemen, where is the proof of such influence being prac- 
tised upon Kenneth ? Not a human being has been called to say 
that he ever saw influence practised upon him ^ nor is there aiiy 
one letter that tends to shew that Mr Koy ever talked to him, or 
ever suggested, or entreated, or intimidated, or solicited Ken- 
neth Mackenzie on this subject. The pursuer is at pains to go 
into every little circumstance, generally incorrectly, and with the 
most elaborate and interminable industry, mixing up every thing 
iu order to make up a story of what is altogether clouded > and 
out of which he wishes you to infer, that there was an infernal 
fraud practised in the concoction of this deed. The defender 
was not in such a situation as to be able to exercise any in- 
fluence over Kenneth, because the pursuer has voluntarily tol4 
you, that Kenneth Mackenzie did not like Roy at all,— -that he oc- 
casionally said, that he was sorry to see him come to the house, 
and that he was an impudent puppy : Can you view this iact in 
this light, that Mr Roy was his agent after the execution of the 
deed 'f and it was the duty of Mr Roy to make that client (as many 
others are bound to make their clients who are too extravagant) to 
be a little moderate in his expenditure. I will shew you, however, 
that there was the warmest possible growing ajQfection subsisting be- 
tween these parties^ but if true what the pur<suer says, that there 
was this dislike between Kenneth and j&ir Roy, nothing is more 
incredible than that he should have had any influence ever-him. 
The whole case is bottomed upon one or two letters that Mr Roy 
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wvote to DmidoQ^Mitl, «ad ope to Macbeaa, semotistnituig agaiost 
Ikis very settUmieat, which, I say, do honour to his head imd heait^ 
and in Which he seems not to wish that he might he the heir. Now, 
aooQDdiBg to the pursoer^s statement, he jAust haire written his 
letter anticipating a challenge, and that he had preserved these writ# 
ings as evidence for this day. 

Gentlemen, if that had heen his idea and his knowledge, it of 
eouise wonld have destroyed the case at giice, hut he did it fiiirly, 
honestly and <^enly, in the way that the pursue proved him to do 
iL Suppose then, that he had known nothing of Dundonnell's in- 
tentions, never had written one word, never had i^ioken to a friend 
on the subject, and never interfered with Dundonnell or AJachean, 
hot just let the idea work upon the mind of Dundonnell*— What would 
have been the argument P Just the reverse of what it is to^y« 
Suppose you had a brother, a silly and weak man, that wished to make 
what you thought an improper deed, the question would be, did 
70U over remonstrate and argue with him P If you had done so, yott 
would have been an h(mest man j and instead of having left your 
interference to he gathered from mere words j you would have 
written letters on purpose that the testator might have had time 
to consider the import, and ponder over what you had written, and 
you would have called in neutral persons to execute the deeds. You 
would have acted in this way, they would say, and not left your ho* 
Hour to hazard, but would have left your recorded opinion to testify 
in your &vour. Now, this is just what this gentleman has done f 
but this very aot is inverted, and made the foundation of the 
case against him. 

<jlentlemen, the alleged fraud or impropriety on the part of Mrs 
Mackenzie, seems to me, if possible, to be a shade worse than what 
is alleged against Mt Roy, her brother ^ because, in the first place, 
you wlU observe, that she wa^ the wife of Dundonnell, and I presume 
it mas not only her right, but her bounden duty to advise him, and 
oonsult with him in the preparation of his settlement. It is tome a 
very new doctrine that a husband in executing such a settlement, is 
entitled without exposing himself to suspicion of incapacity, not to 
take his wife into his counsel. But in the next place, I know not 
upon what &ct the statement of improper influence by the wife is 
founded. You have heard so much by the pursuer against this 
lady, and against every mortal ccmnected with the deed, as being 
in a conspiracy against Thomas, that I am not at all surprised 
(here should be a general haze on your mind against Mrs Mac- 
kenzie. Recollect for one moment, when you retire this night,'*^ 
what the fiict is— -that Mrs Mackenzie did nothing wrong, except 
gmng mto the room once, and saw nothing. She was not a party to the 
deed, nor had any thing more to do with it than I had. Then as to 
her having any influence over him, such an idea is as fkr removed as in 
the ease of Mr Roy. They allege and fiilsely allege, (but take the pur- 
sner^s story as he gives it) the charge of jealousy being substantiated 
on the mind of her husband, that the wife induced the husband 
to make a settlement in her fiivour. This to me is a new case in 
the story of life. Gentlemen, I have told you that no couple ever 



92 DUNDONNELL CAUSE. 

were blessed with more conjugal amity than they were. And ac* 
cordingly we shall lay before you all the holograph letters of Dun- 
donnell, not written When he was with his wife, but written to 
others, and to her, when he was at a distance from her, breathing the 
most amiable affection. When he was away from bis wife, we ne- 
ver hear him telling to Mr Macbean or any other person, ** I have 
not regulated my will to my mind ^ let me set my name to a writ- 
ing, to destroy the deed which I have been induced to make ; let 
me not return under the controul of that woman." — ^No, his letters, 
are written in the most decisive and affectionate manner, that either 
he, or any other affectionate man could write. 

Then, Gentlemen, we are told that she wrote many of his let- 
ters. — I will not speak at this hour of a thing so frivolous. Is 
there any thing improper in any man, (more especially a man of 
such bodily habits) employing his wife as his amanuensis P-— I will 
not give an answer to a thing so absurd. — I will not suffer myself 
to think you care one farthing about it, or about what was said 
or insinuated in the statement of a witness' as to a mere joke by 
Mrs Mackenzie, that married persons were, in general, like each 
other -y but that she and Dpndonnell were not like each other in 
any thing, except in the resemblance of their hand-writing, and 
that she could sign like him. I think I could make the .wife of a 
learned Lord, or of a certain Solicitor, imitate the hand-writing of 
a learned Lord by me, so well, that he could scarcely know it. 
And as for the President there, I say I will sign to-night in such a 
manner as that learned Lord will not discover it. Is there any 
thing in all this, except folly, or loose and palpable nonsense. 

Grentlemen, such is the nature of the influence said to be exer- 
cised by the wife, who had not so much to do with the matter as 
many other persons had. You have the deed regularly executed, 
and sworn to by the witnesses. Mr Macbean refused to prepare the 
deed, because it was in favour of his own apprentice. If it had been 
me, or you, or any body else to whom the estate had been destined 
the deed would have been executed.— -Mr Macbean would have had 
no hesitation in doing it. Then Mr Macandrew, who was not bene- 
fitted one penny, and Manford, and the poor carpenter Fraser, 
and Campbell, were, it is said, in a conspiracy with the Boys, in 
the making of the deed — ^in the obtaining, signing, and inducing 
Dundonnell to the making of it. You must believe this, before 
you can believe that this is not the deed of this individual. 

Now, Gentlemen, I wish as I am parting finally with you, to 
give you an answer by anticipation to all that is to follow. Each of you 
are aware, that after our evidence is led, and when we are for ever 
dumb in this Court, — ^having no power of reconciling apparent con- 
tradictions, and no means of explaining defective statements, and no 
right to enquire into undoubted blunders and misrepresentations } 
the pursuer has you entirely in his own hands, and may comment 
upon our evidence as long as he pleases ^ and I know, and you must 
kitow, that every thing that zeal, talent, or industry can do, is re- 
served against this defender. All that the most elaborate ingenui- 
ty, the most interminable industry, and the most remorseless misre^ 
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presentatioa can accomplish, nvill undoubtedly be brought forward 
in order to perplex you, and to rear up the semblance of a case out 
of detached circumstances or extravagant exaggerations ^ and how- 
ever monstrous or absurd may be the statements or arguments ad- 
dressed to you, our lips are sealed for ever upon the subject. I 
earnestly beseech you, therefore, to keep constantly before your 
minds, that the real question you are to try, is not, whether this man 
had a few whims and eccentricities, but whether the deeds sought 
to be destroyed, are not his, and whether he was incapable of exe- 
cuting them ? Let this be the star which guides your course ^ let 
this be the anchor to which your faith is moored. Call to mind the 
attempted disinherison of Kenneth by Thomas ^ remember the dis- 
graceftil violation on the part of Thomas, of the condition on which 
the letter was obtained from his brother, consenting not to chal- 
lenge a pai't of the father^s settlements ^ think of the causes of of- 
fence and alienation accumulated throughout a long course of 
years, and of the determination so often expressed by the deceased 
to exclude the pursuer from the inheritance ^ look at the numerous 
^ transactions in which this idiot was engaged ^ read the holograph 
letters ^ remember that the patrimony of the sister and nieces of 
the deceased depends upon your verdict ^ remember that to have 
left the estate to a bankrupt brother, who, by his own act, had made 
exheredation his right, would have been tossiug it to his creditors, 
and leaving them without a shilling in the world. 

Gentlemen, these are the general outlines of the case which you 
will never lose sight of. If you lose sight of them, you will not 
merely upset this man^s deed, but you will imply that all and every 
man who in the course of business were employed in« framing and 
concocting them, are guilty — guilty of fraud in handing down this 
trust. As to the wife of this gentleman, we have proved by his 
letters, that she was held and understood by him to be his best 
friend. Of Mr Roy I say nothing. Of the other persons I have 
named, I know nothing ; but the gentleman I shall name la8t,MrMac- 
bean, is one with whom I have the most perfect acquaintance ; and 
I am entitled to say, that such is my impression and my convic- 
tion of his character, that no verdict that may be pronounced in this 
case, whatever it may be, will shake the firm belief which I have 
always entertained of his honour and integrity ^ and I am bound to 
say, that of all the men of business I know, he is the last that 
would ever enter into or act the part of a conspirator, or be capable 
of any thing inconsistent with the most perfect honour and most 
spotless integrity. 
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ThuRBBAT. — BVTDBlfOB FOR THB IftBFSNmBR. 

Mrs Jane Mackenzie or Mead. The witness belii^ called, was not in at* 
^enwanffB« 
Whentheftlkiwing DepoaMoateM«ni<tf ofJWr* Jfiid^ 

itt AbardMD, ll» 24th day of Daoemte laM^ was read by the C^erk of Cevrt s 
Deponesy That she does not know the parties in this actifm : That she has 
seen vie pursuer once, but does not recollect of baring seen the delender, Mr 
Roy : That die is 05 years of mc^ and is sister of the late Lord Seafinth : 
That she knew tiie late Kennetn Madcenaie of PnndOnneil, when he was at- 
tsndinff sohooly in the j^ears ia06^ 1807, and 1808, or tfaenMbontl^ perftctly 
well : That he then resided with die Reverend Nid Kennedy, minister of the 
GaeUc Chapel in Aberdeen : That the distance between tbe house where 
tiie witness lived and the house of Mr Kennedy was about a mile : That she 
was not in the habit of ealliiur on Mr and Mrs Kennedy: That she only 
called on them onoe or twice: That she never heard either Mr or Mrs Ken- 
nedy complain of Kenneth's conduct or capacity : That she had no opforlu* 
nity of forming any opinion, from her own observation, of Mr Kennedy^s fit- 
ness lor an instructor : That the deponent's opinion was, that Kenneth should- 
not haye been placed with Mr Kennedy, who had no friber hay of Kenneth's 
age nnder lus charge, but that he should have been sent to a genteel public 
school, where other boys of his age and rank would probably have urged him 
on to exertion : That Mr and Mrs Kennedy associated chiefly with members 
of Mr Kennedy's own congregation of the Oadic Chapel : That the society 
Aey moved in was of a mMdle rank, neither high nor low, but certainly not 
hi|j^ and not of a rank to have done Kenneth any good : That she tninks 
she must have heard Kenneth read, and have seen mm write : That he asso- 
ciated a great deal with her boys, and pursued the same studies with them : 
Tint he was a common reader, not renuutebly good, but equal to some of 
her own sons, who were of the conmion run of scholars, except one, who was 
ivmarkahly clever : That in these respects of readixur and writing, she con- 
sidered him just on a footing with her own sons : That Kenneth appeared 
sensible of being of rank above the common t That schoolboys are not very 
nice in regard to their ideas of feelings and maimers appertaining to rank, 
but he appeared to the witness to be sufficiently consdons of his titk to asso- 
ciate wilA her sons, and to be of equal rank with them : That Kenneth was a 
daily visitor in the witnesses house: That she^ consequently, saw him fre- 
quently : That Kenneth came very often to witness's nouse, and frequently 
remained hours at her house at a time : That the names of the witness's sons 
wera^ William, Thomas, and Frederick, with whom Kenneth used to asso- 
ciate : That she had three other sons, who were chUdren in the nursery at 
the time : That their names were, Francis, John, and Alexander : — " Was 
Kenneth Mackenzie, in regard to mental capacity, equal to witness's sons ? 
Would yon, in eomparison, call him idiotioal or Imbedle ?— ^hat Kennedi 
Mackensie did not take up his learning so rapidly as witness's sons, but in 
HBard to ev^wy thing except book-learning, he seemed equal to than in men- 
tiu capacity : That the witness's sous were particularly well attended to in 
their education, which the witness thought Kenneth was not, from his situa- 
tion, that situation not being, in the witness's i^inion, well admted for im- 
provement : That he waaa dull boy in taking np his learning; but that, in 
every other respect, he cut as good a figure as her sons, and the witness would 
not, in comparison with them, have called him either imbecile or idioticaL" 
Tluit Kenneth Mackenzie, while at Aberdeen, in regard to person, manner, 
and in conduct and apnearance, was exactly like the witness's sons, and other 
boys of their rank : Tnat there was nothing remarkable in KenneUi Mac- 
kenzie's manner at his meals, or in the quantiw which he ate : That in these 
respects he resembled the witness's sons and other boys : That Kenneth was 
a companion of her three*eldest sons, and that he was about the age of her eldest 
boy—*' Wlbat opinion had wi^ess of him ? That the witness had a high 
opmion of Kenneth Mackenzie : That he was a handsome and affectionate, 
and a well-disposed boy, and the witness's sons were all remarkably fond of 
him."— That there was nothilig remarkable in Kenneth's conduct or appear- 
aoce I That there was nothing remarkable in regard to his dress : That he was 
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alwaya neat and dean in hia dreia aad. personal appearance}; That the witnese 
mnww obferved any thing silly or feoUsh in Kometh Mackeaiie*s conduct : 
That she never saw any &ing rude or improper in his conduct : That he wtm 
always dyil and weli4>red to the witness—— ^^ Did he appear to know perfect 
ly wul what he was abeut ? That Kenneth speared to the witness to know 
Mvfeetly well what he was about : That, in his own affairsy he was sa know- 
ing as any persen need be-— Will witness swear that she considered hin per^ 
feotl^ wise and sound in his mind ? That witness will sweari that she never 
considered him otherwise diaa perfisctly wise and sound in his mind.— 4)id she 
errer hear any thinff to the contrary ? That she never heard, until after Ken* 
neth Macke&aie*s death, that he had been reported to have been not perfectly 
wise and sound in his mind.**— That from what witness knew of Knmetha 
charaeter, she did not believe it likely that he would have fDnsed a disho* 
neurable or improper conneoden, or married below his rank iit life : That the 
witness had no reason to think that Kenneth Mackenzie conducted himself 
In her preseooe, different from his general conduct : That KenneUi Madcen* 
jBie had every importunity of displaying bis natural diqKMition before the wit* 
ness: That he listened to her respectfully when she had oocadon to reprov» 
him, but he did not appear to stand more in awe of her than her own sons 
did : That he was at perfect ease and libwty in the witness's house and pre- 
sence, and seemed to be under no restraint whatever: That the witness 
thinks, from her observation^ that Kenneth would not have submitted cafanly 
to any insult or iU treatment, but would have resented it like a boy of spirit s 
That the witness saw him afterwards when he passed through i^berdeen, and 
the witness thinks this was about 1816 : That the witness considered Ken- 
neth much improved in his appearance, in dress and manner, from the cha- 
racter of the rough schoolboy, which she had formerly seen him in : That 
his mind appeared to have kept pace with his improvement in personal ^|»- 
pearanoew— <^ Did he, after leaving the militis, come to Aberdeen, and live 
with her for about a week ? That she does not know at what time Kenneth 
Mackensie left the militia : That at the time immediately before deponed to^ 
he took his meals, and spent the day with the witness, and slept in the New 
Inn of Aberdeen for alnmt a week.*^— .That on this occaden she saw a good 
deal of Mr Mackende, as he was in the witness*s society all that week t That 
in consequence of what the witness then saw of him, she formed a very higb 
opinion of him : That in manner and eonversation he appeared a perfect sen* 
tieman : That his conversation was perfectly correct, and such as would have 
become any other gentleman visiting her house : That she again saw Mr 
Mackende, when he and his lady, Mrs Macke n d e , called for the witness, in 
1824 :^ That at this time she did not see Mr Mackende take any food : That 
the witness had latdy received accounts of the death of a son, wnidi prevent- 
ed her from inviting Mr and Mrs Mackenaie to dine with her : That she 
never saw Mr Mackenxie fall asleep in the forenoon : That Diundonnell and 
Mrs Mackenzie did not dine withlier : That on the occasion of Mr Macken- 
de and his lady calling for the deponent, he behaved to the d^wnent in a 
very delicate manner, and condoled with her on the loss of her son, with 
great propriety and fading : That he lamented dte death of her son as of a 
person whom he highly respected t That he inquired most affectionatdy for 
the rest of the family, and how those that were young, when he was in use 
to come about the witneBs*s house, had been fitted out in the world : That he 
appeared to be very much interested in the welfare of her family : That he 
was only a fow hours in the witness*s hous^ at this time, and the witness never 
saw him again : That on this occasion Dundonnell and Mrs Mackoade, his 
wife, conducted themsdves very properly towards each other: That she 
would have had no hedtation, had it been necessary, to have transacted 
business with Mr Mackende^ as readily as with any other gentleman of her 
acquaintance: That it was the practice, when the dmonent Uved in the 
Highlands, for the sons of the laird to associale with all nmks, aad to fre> 
quent the kitchen : That if her sons had been born in the Highlands,, aha 
would have expected them. so to have assodated in the Highland : Thajt she 
knows that in the remote Highlands, both higher and lower classes are very 
superstitious, and bdieve in diarms and witchcraft ; That all classes are in 
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the habit of using a variety of charms for the cure of man and beast : That 
she knew somie of the higher ranks of society give credit to alleeed influence 
of these charms : That Mrs Oeorge Mackenzie of DundonneO, tbe mother of 
Kenneth, was sister to the late Mackenzie of Ord : That Mackenzie of Ord 
was celebrated for keeping a great number of codLS and hens, and bees, and 
also singing birds of various sorts : That Mackenzie of Ord was never said to 
be an idiot, or imbecile person, in consequence of this s That it was just his 
&ncy : That her brother, Lord Seaforth, had a great partiality to fowls and 
birds of different descriptions : That besides home birds, he procured a great 
number of foreign birds, and spent k great deal of money upon them. On 
the interrogation of the Commissioner, depones, That the witness's three 
elder sons, who were Kenneth's associates at school, are all now dead. 

Mrs Jane Mackenzie or Mead — Her fiunily name is Mackenzie ; is a bro- 
ther's daughter of Dundonnell's father. In early life resided in the neigh- 
bourhood of Dundonnell ; went to the Highlands about 1798 ; then went to 
reside at DundonnelL Her father was then comptroller of customs at Ulla- 
pool, a few miles from Dundonnell ; was frequently at her unde's ; continued 
there till 1802. Was intimate in the family ; Kenneth was second son, Alex- 
ander eldest, Thomas youngest, and a daughter ; has a distinct recollection 
of her cousins. When first she recollects Kenneth he was about eight years 
of age ; about twelve when she left ; saw no difference between him and the 
other boys ; he was fond of play, but not the least inferior in his intellect ; 
did not observe anything peculiar in his amusements ; associated with wit- 
ness, his brother and sister ; he was not more fond of his dress than others, 
nor was he slovenly or careless ; was extremelv sociable, and very affection- 
ate. Kenneth was of her other cousins certainly her favourite. She came to 
Edinburgh to her aunt, wife of the late Mr John Boog, W. S. ; where she 
resided in 1810 and 181 1. Saw Kenneth daily with his regiment about a 
year, till 1811, when the regiment left. He was then very much improved ; 
but she thought his education had been less attended to than that of his bro- 
thers ; she thought that he had fewer advantages when she was at Dundon- 
nell, in 1802, than his brothers. Alexander was sent to college ; Kenneth 
was kept at home ; Thomas was a child. Kenneth was remarkably good- 
looking in 1810-U. Always clean and remarkably neat. She had a letter 
from Kenneth when he resided pX Aberdeen with Mr Kennedy. [Shown a 
letter in January 3, 1808.] This is the letter. She answered the letter ; she 
received several letters, say two or three, which are lost or mislaid. Had no 
particular reason for preserving this letter ; the others were accidentally lost. 
Had frequent conversations with him when he resided in Edinburgh* Her 
aunt was a great invalid ; he called often to see her aunt, and was admitted 
to her sofii* Sometimes he stopped to dinner ; frequently came to tea. She 
was not struck with any deficiency in his understanding ; he conversed on 
the usual topics of the day with intelligence ; he shewed not the smallest de- 
gree of imbecility that she ever saw ; his deportment, look, and manners, 
were always those of a gentleman. His conduct to strangers was distant 
and shy, and he did not readily engage in conversation ; with witness and 
others who knew him, he was perfectly open and ready in his conversa- 
tion. During the year alluded to she never observed any thing remarkable 
indicating a deficiency. Kenneth left Edinburgh in 1811 ; witness left Edin- 
buiig^ also, and went to London. Saw Kenneth in London in 1817, after 
returning from France, before his nuuriage ; she thought him very much 
improved ; thought his remarks on what he had seen in Paris pertinent, and 
very acute indeed. Major Monro of Poyntzfield was with him, and spent an 
afternoon. He did not appear to exert any influence over him. Kenneth 
was partial to theatrical amusements ; one night Kenneth engaged witness to 
go to the theatre, and she did not go ; another night when witness proposed 
to go, Kenneth refused, as the play was rather indelicate. Saw Kenneth 
about a fortnight at that time ; never saw him afterwards. Shewn several 
letters, which are all in his handwriting ; in these letters he speaks of ill. 
treatment in his family. His affection continued the same in manhood ; he 
was a person likely to keep ill feeling. Complained to witness against his 
parents, and his brother Thomas. After bis father's death the resentment 
became a fixed feeling ; he said to witness, Thomas had used him very unlike 
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a brother ; this was in 1817, after his father's death. Kenneth, remarking 
the ill-treatment, stated that he intended to entail his estate, and that none 
of them should ha^e it. Never saw him after his marriage. Did not re- 
monstrate against his resolution. This feeling was expressed with great 
warmth, and she did not think she could make any impression on him. Did 
not observe that he ate very extraordinarily. When he was in London he was 
making a collection of fowls, common and Spanish ; presented witness with a 
breed of fowls ; witness is fond of fowls ; it is a family complaint ; witness 
hopes that this predilection is not considered a mark of incapacity, otherwise 
dhe must want capacity. Never saw any idiots at Dundonnell; does not 
know that. Kenneth associated with any of them. There is a belief in spells 
and -v^itchery more common in the north than in the south. Witness is mar- 
ried, and resides in the county of £ssex. Kenneth was not one easily per- 
suaded ; was particularly firm in his like or dislike of persons ; thought him 
rather proud. Witness s father is dead ; he made a settlement in 1816, and 
nominated trustees. Kenneth was named one of the trustees for the children. 
When in the Highlands, Kenneth used to accompany her father ; knew his 
sentiments of Kenneth were the same as witness's; he was the favourite 
nephew ; considered him capable of managing his affairs ; witness would 
have no hesitation in dealing with him ; he was certainly capable of executing 
a settlement of his own affairs. Kenneth was very tenacious in his dislike to 
those he did not esteem, and very affectionate to those whom he loved ; a let- 
ter shown is in his handwriting. 

Cross-examined by the Dean of Faculty — Witness was about sixteen when 
she went to reside in the neighbourhood of Dundonnell. In a letter of 26th 
August 1812, is the following passage : — " I confess to you I felt rather ne- 
glected, but that's nothing to our loving friends in the North, who think only 
of their own dear selves before chuck or child, be they dead or alive." — '' Who 
were the loving friends alluded to in 1812 ? She meant her relations in the 
north, including Kenneth's parents." In a postscript is the following pas- 
sage : — '^ Is Ross still with you. I hope he is, as he seemed so careful of 
you." — " Who is Ross ? A most faithfal servant, who attended him in his 
illness at Edinburgh." This letter is addressed to him in the Ross-shire 
regiment at Glasgow. In a letter dated 20th March 1813, there is the fol- 
lowing passage : — ^' I am sure some of otir friends could have got you an 
appointment under his (Lord Moira's) protection and patronage, tnrough 
the Countess's friends ; it would have been the making of you at once, and 
made you quite independent of your stingy friends in the north." By these 
she meant Kenneth's father and mother. 

• Re-examined by the Lord Advocate — Something in these letters of the 
penurious feeling of old Dundonnell. This was known to witness and all the 
country. Kenneth complained to witness of this. Witness had no personal 
^quarrel with old Dundonnell. Addressed these letters to Kenneth as a per- 
' son of judgment, capable- of feeling the subject. It was entirely in sympathy 
with Kenneth's feelings, not out of any interest of her own, that she wrote 
these letters. Witness had no notion that Kenneth required Ross from any 
imbecility, but solely referred to his health, as Kenneth had a fever in Edin- 
burgh ; none of his relations came near him ; Alexander, his brother, was in 
Edinburgh at the time. She advised Kenneth, not on account of any mental 
deficiency, but owing to the neglect of his education. 

Mr Murdo Morrison, examined by Mr Penny — Lives near Campbelton in 
Argyleshire ; was in the Commissariat a short time ; was bom in the parish 
of Oairloch, within two hours' row of Dundonnell ; was repeatedly there iA 
his youth ; his first recollection of being at Dundonnell was in the year 1801 : 
- was there also in 1809 ; these visits were continued from 1801 to 1811 ; his 
visits ^were not long, but he was there frequently; there were three boys ; 
knew Kenneth very well ; saw Kenneth as often as he went there, previous 
to his (Kenneth) leaving for Aberdeen ; saw no difference between Kenneth 
and the others, as to mental capacity ; saw nothing particular in his habits- 
no marks of a defect of mind. Thomas was said to be the mother's pet ; saw 
no difference between Kenneth and the other boys ; he did not associate 
with idiots. Witness saw George Mackenzie going about the place; he 
was very plain ; his dress was a kelt-coat and trousers, but always cleanly ; 
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saw Kenneth, and remained with him 14 days ; Kenneth could not be called 
intelligent, but he was a man of ordinary capacity; witness thought him 
capable of managing his own affairs, and would have had no hesitation in 
transacting business with him ; his manner was very gentlemanly. Witness 
thought him, of any thing, resolute in supporting any opinion he might have 
formed. 

Cross-examined by the Dean of Faculty — ^Was discharged from the Com- 
missariat in 1815, at the general reduction. There was a charge against 
witness in Portugal, but he was honourably acquitted ; he was sent by the 
Commissary-General to London, when he was then replaced, and sent to 
America; never heard what the charge was against him; was taken pri- 
soner when in rear with the baggage. ^^ On your oath. Was your being 
taken prisoner the only charge made against you ? I am not aware of any 
other diarge having been made against me." 

Mrs Grant, niece of the late Lord Seaforth, and wife of Mr Grant, Epis- 
copal clergyman at Aberdeen, examined by Mr Maitland — Is a daughter of 
Mrs Mackenzie of Breda. Was acquainted with Kenneth while he resided 
with Mr Kennedy in Aberdeen ; he might be then about 19. This acquain- 
tance continued for three years. Her brothers were companions of Kenneth, 
and he visited at her mother^s house frequently. Kenneth was a good look- 
ing lad, dressed well, and had no appearance of idiocy in his face. Was 
herself about 19. Kenneth was rather a favourite with her mother. Wit- 
ness visited at Mr Kennedy^s very frequently, being an acquaintance ; saw 
Kenneth there as well as others ; never observed any thing in his under- 
standing or manner that led her to think him imbecile, or to betray any defi- 
ciency. He read at that time like themselves ; saw nothing in his manner 
of reading that led her to think he did not understand. Kenneth was a good 
tempered boy ; he associated with her brothers, and joined in all their amuse- 
ments. Witness never saw him run about the streets like an idiot. She has 
walked through the streets with him herself, and never saw him followed by 
crowds of boys. Witness saw Kenneth again in 1816 at her own house at 
Portsoy ; when he called on her at this time he was very much improved in 
manners and appearance. He staid about an hour, and conversed on the 
subject of their former residence at Aberdeen, just as any other acquaintance 
would have done, and she observed not the least indication of imbecility in 
his conduct. Witness saw him in her own house again, immediately after 
his marriage, when he invited witness and her husband to dine with the mar- 
riage party at the inn. They went. The party consisted of Kenneth and 
his lady. Major Monro, Miss L. Roy, and herself and husband. Kenneth 
sat at the foot of the table, and conducted himself like any other gentleman. 
He was happy, and in good spirits, and left Portsoy that night. Witness 
asked him to return in two or tiiree days to dine with her, and she invited a 
number of respectable friends, Major l)unbar. Miss Dunbar, and others, to 
meet him. He came, and his deportment was the same as on the previous 
occasion. Witness never observed any thing in his conduct or behaviour to 
make her think him a man of weak mind. It was that of a person of ordi- 
nary capacity. 

Cross-examined by the Dean of Faculty — All her brothers were acquainted 
with Principal Madeod^s family. Witness is not aware that BLenneth visited 
there. 

Re-examined by the Lord Advocate — ^Witness has a brother in the 25th 
r^ment. The brothers who were companions of Kenneth are dead. Her 
youngest brother was a child, and by no means a companion for Kenneth. 

Vr Ferguason, surgeon, Aberdeen — Knew Kenneth Mackenzie when he re- 
sided at Aberdeen with Mr Kennedy ; was then in practice. Witness first 
met Kenneth at the Rev. Mr Robertson^s ; Kenneth visited witnesses house 
frequently in a friendly way ; conversed with him on the ordinary topics of 
the day ; as a medical man, he considered he conducted himself very prudently ; 
witness never could find fault with any thing he did ; never observed any de- 
ficiency in his intellect, which would have been the last thing witness would 
have 'formed an idea of; was always dressed very genteelly, and like a young 
gentleman ; his manners were altogether like a young gentleman ; had 
been with him at balls and other places, where he conducted himself 
with more prudence than most young men ; Mr Robertson was a very 
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honest and worthy man ; was retired, hut the company he kept was very re- 
spectable ; Mr Robertson had a daughter, who was at that time a widow, Mrs 
Affleck ; Kenneth's disposition was of a sanguine temperament, tenacious of 
his opinion, honest-hearted, and not likely to be controlled ; Mr Kennedy 
chiefly associated with his own congregation, who were chiefly of the poorer 
dass. 

Cross-examined by the Dean of Faculty-~Mr Robertson is a Berean mini- 
ster ; witness never heard him preach ; witness's daughter was married to Mr 
Grant Manford in November last. 

Mrs Strachan — Resided in Aberdeen in 1807 and 1808; witness's husband 
was then a manufacturer, in a good way of life, but has since been more un- 
fortunate ; witness's family then visited Mr Robertson ; witness knew that 
Kenneth visited at Mr Robertson's, who had a daughter, Mrs Affleck, who 
was then living with her father ; remembers having a party at her own house, 
at which Mr Robertson and family were present ; witness resided at Denbrae ; 
there were several other persons besides the Robertsons at this tea party ; 
Mr Kennedy called for Kenneth, and took him away ; Kenneth had been with 
the party about twenty minutes before he was taken away ; nothing particu- 
lar occurred on that occasion, and no purpose of marriage was talked of be- 
tween Kenneth and Mrs Affleck. Witness never thought, or had reason to 
think, there was such a purpose of marriage ; Kenneth left Aberdeen immedi- 
ately thereafter ; witness did not see him again ; never heard till a good while 
after that a report of the purpose of marriage was current, and did not believe 
it ; Mrs Affleck was in her widow's dress on that evening ; Mr Robertson 
was a respectable person ; Mr Affleck was a writer in Stonehaven. 

Cross-examined by Dean of Faculty — Saw Mr Kennedy on the occasion of 
the tea party, but cannot say what passed. Witness's house entered by an 
outside stone stair. There was no music in the house at that time ; but there 
was during the course of the evening. Does not know if Mr Kennedy came up the 
stonestair, and is positive that no allusion was made about a warrant, or about the 
town officers ; first saw him in her own lobby, but does not recollect the con- 
versation. No mention was made of the marriage. Witness did not deny 
that Kenneth was there. After Mr Kennedy spoke, her husband did not 
come to them. Witness had no conversation with Mr Kennedy ; no, not any. 
Kenneth did not leave the house without his hat. Mr Kennedy did not ask 
for it. Witness got it for Kenneth from another room before he left the 
house. 

By the Lord President— Witness's maid called her out to Mr Kennedy, and 
she then brought Kenneth out herself. Witness invited Dundonnell to the 
party while at Mr Robertson's house, a night or two before. The invitation 
was entirely from witness. Does not know that Mr Robertson or his daugh- 
ter made any arrangement to bring Kenneth with them. 

Mrs Broum, or Affieck^—Ia daughter of the late Rev. Mr Robertson ; wit- 
ness was first married to Mr Affleck ; was a widow living with her father in 
1807 and 1808. Her father was for many years clergyman of a particular 
sect, for about forty years, and visited respectable persons at Aberdeen. At 
this time witness was acquainted with young Dundonnell, but does not recol- 
lect how long ; it might be about three or four months before he left Aber- 
deen. Witness first saw him in Mrs Duncan's, who rented a part of her fa- 
ther's house. Mrs Duncan's mother had been a servant at Dundonnell. In 
that way witness got acquainted with Kenneth. There was nothing in the 
way of courtship between witness and Dundonnell. He never proposed mar- 
riage, either in jest or seriously. Witness swears positively he never did. 
Witness recollects visiting in the house of Mrs Strachan, who was then in 
good circumstances. Recollects being at a tea party at which Kenneth was 
present ; Kenneth left very soon ; was not longer there than half an hour ; 
Mr Kennedy and Mrs Cheyne came and took him away. Merely saw Mr 
Kennedy and Mrs Cheyne standing in the lobby ; never saw Kenneth after 
that. Did not go there for the purpose of being married to Kenneth ; witness 
had no more idea then of beini; married to Kenneth, than she has now of 
being married to the Lord Advocate (laughter) ; Kenneth never raised such 
an expectation. Witness never heard of such a report till some time after. 
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[Letter of Mr Niel Kennedy of 30th March 1808, which sUtea that Kenneth 
}]ersisted in denying the marriage, was here adverted to by counsel.] 

Rev, James Grant, minister of Nairn — ^Was at college at Aberdeen ; knew 
Kenneth about 1806 and 1807, or 1807 and 1808 ; saw him frequently in com- 
pany with the family of Mackenzie of Breda, with whom he saw him almost 
invariably. Witness saw him frequently with other young men, and also with 
Principal Macleod's boys. Witness has talked with Kenneth as one boy will 
do with another, but was not intimate with him* Kenneth was particularly 
neatly dressed. His manners were quite becoming, and like any other young 
man. There was nothing particular about him, excepting being a stout lad. 
Saw him often at the college dances, which were held, without ladies, every 
{Saturday night, but were under the sanction of the professors. Kenneth con- 
ducted himself perfectly becomingly. Witness never saw any thing particu- 
lar in the behaviour of the boys to him. They never caUed hipi a fool, or 
followed him on the streets. Witness saw him again in Edinburgh in June 
or July 1817, at Mr iEneas Macbean's, at a dinner party, which consisted of 
six or seven gentlemen. He did not join much in the conversation. He sat 
next witness, and conversed a little with him. Kenneth had just then I'e- 
turned from France ; and as it was then a very interesting period, witness was 
curious to know something of the state of France ; and to his inquiries, Ken- 
neth answered as distinctly as any other man would. Had a distinct idea pf 
every thing he had seen, and the jaunt seemed to have given him perfect plea- 
sure. — Did you consider him, from the opportunities you had of judging of 
his character, as a person of perfectly sound intellect ? I had no such oppor- 
tunity of observation as to enable me to come to that conclusion. — Supposed 
he was like any other person ; there was nothing peculiar about him, except 
that he was a big man. Saw nothing differing in him from other people ; his 
manners were perfectly gentlemanly, and he asked witness to drink wine with 
him, as any other gentleman would have done. 

Mr Broum-^lSow resides at Belfast, as agent for Geddes and Kidston. Wit- 
ness resided in Peebles in 1812 ; was a magistrate there in 1812. Remembers 
the Ross-shire militia being there. Two of the officers, Kenneth and a Mr 
John Mackenzie, lodged with witness for about six months ; during whit^ 
Kenneth was absent for a month at Pennicuick. Witness saw him every day, 
and got intimately acquainted with him. — [The Court at this period of the 
trial became so excessively crowded as to require the passages to be cleared, as 
considerable interruption had been experienced, owing to tne noise occasioned 
by the crowd which thronged them.]->-.Witnes8 kept a shop, and supplied 
Kenneth with ordinary articles while he resided with him. He associated 
with witnesses family on his return from the mess in the evening, and occa- 
sionally joined witness's parties. He was stout, and dressed very well, but 
not more particularly than other officers ; his manners were gentlemanly, ai^d 
he behaved with propriety. Witness saw nothing in him differing from other 
persons, and considered that his judgment and intellect were as good as wit- 
ness's, if not better ; witness formed that opinion of him from observatioQ. 
He took the newspapers in the morning, or employed hizfiself with a book. Saw 
nothing offensive about his eating. Witness remembers the dinners given by 
the magistrates of Peebles to the officers of the Ross-shire mihtia ; Kenneth 
sat three or four persons distant from witness, and behaved with perfect pro- 
priety. He had his particular feelings and partialities like others ; witness 
knows he did not like Dr Borthwick, and spoke disrespectfully of him. He 
made purchases at witness's shop himself in most instances ; had an account 
against him in this way. His servant occasionally bought articles ; Kenneth 
was owing witness L.d, which he remitted in the month of August through 
Mr Urquhart ; but cannot condescend whether to witness or to Mr Urquhart, 
an ensign in the regiment. 

Cross-examined by the Dean of Faculty — ^M^ere you aware he had formed 
an attachment to the daughter of Mrs Cairns, the postmistress ? I rather 
think he had formed a partiality for Miss Cairns. 

Re-examined-— The freedom of the town of Peebles was conferred on all the 
officers. 

Major Cumming Bruce was senior major of the Invemess-shlre militia in 
1815 and 1816; and was in command at Forres ; Keuaeth was then a captain, 
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and perfonned his duty like the other officers. Witness Sent him to B*ort 
George in command of a detachment ; Captain Gordon was previously in com- 
mand, but was recalled in consequence of irregularity of conduct, and was re- 
placed by Captain Mackenzie, who was next in rotation. 

By the Court— Witness would not have sent him had he thought him in- 
capable of duty. 

Kenneth made out all his own reports. Witness never had occasion to find 
fault with him. Did not know him very intimately. Does not remember any 
thing particular about him from the other officers. He was occasionally joked 
and laughed at for being fat. — Did he take that joke like a good-natured man ? 
I don^t consider him a good-natured man, but rather in temper and disposi- 
tion a sulky man. Had occasion to find fault with him for some trifle, thinks 
it was for being absent from parade, and witness was surprised a good deal at 
the temper he displayed. Witness never thought it necessary, or had occa- 
sion to pass him once over in time of duty from incapacity. He appeared to 
be a person perfectly capable of conducting the ordinary affairs of life. Wit- 
ness would have no objection whatever to enter into a transaction, or of buy- 
ing a horse from him ; he was as much alive to his business as most men. 
Captain Mackenzie was known to be in expectation of the Dundonnell estate, 
and had more money than most of the other officers ; but witness never had 
occasion to know that he was liable to be plundered by the other officers. Wit- 
ness never imagined he required any caution with r^tird to his own interest. 
He was smartly and particularly well dressed, and a bit of a dandy. His man- 
ners were particularly smooth, and he had a great deal of Highland politeness 
about him. — ^If he had been a neighbour of your's in the country, would you 
have associated and transacted the usual business of a country gentleman with 
him ? I should not have objected ; I entertained no opinion of his intellect 
other than that he was capable of managing the ordinary affairs of life, al- 
though I considered him a stupid man. Witness had asked him to dine with 
him along with the other officers. Witness is not aware that superstitious 
feelings are common with the better classes in the Highlands. These are only 
to be found among the common people. It is common in those remote placed 
to have idiots attaching themselves to the houses of persons of property, who 
may look upon them partly as subjects of compassion, and partly of sport. 

Cross-examined by the Dean of Faculty— Captain Mackenzie was, in his 
opinion, below par in understanding. 

Re-examined — ^He was not so far below par in understanding as to be easily 
imposed upon. He was one below the average of intellectual ability, but wit- 
ness did not consider him incapable of managing his own affairs. 

Cross-examined — Kenneth was with the regiment in 1815 only a few months, 
which was all witness saw of him. 

Captain Walker — ^Was adjutant of the Inverness militia. It was his business 
to take charge of the orderly book ; Kenneth joined the regiment in Februar}' 
1813^ and remained till the corps was disembodied in 1814 ; it was re-embodied 
again in 1815, and disembodied again in March 1816. During these times 
Captain Mackenzie conducted himself in the ordinary way as an officer; wit- 
ness heard no complaint that he could not discharge his duty on the score of 
unfitness. Captain Mackenzie was sent to Fort George with a detachment in 
November 1815, and relieved the officer stationed there. Captain Mackenzie 
remained there until some time in the be.^inning of February 1816. Witness 
never saw him passed over when his duty came ; knew Captain Mackenzie 
was a member of the mess, and acted as president and vice-president when it 
came to his turn, and discharged his duty like his brother officers; never saw 
him treated with disrespect, or as an incapable or weak creature. Witness 
dined with him afterwards^ at Seabank, and met with respectable company 
there ; Captain Mackenzie conducted himself with sense and propriety. Wit- 
ness was at Portsmouth when Captain Mackenzie was brought before a court- 
martiaL [Here the clerk of court read the sentence of the court-martial 
for having a ball without permission of the commanding officer, of which 
he was honourably acquitted.] It is the custom in the army, when an 
officer is to be tried by a court-martial, that he remains under arrest till the 
sentence is given ; and Captain Mackenzie remained under arrest some time 
previous to the 17th June 1814, and he continued under arrest for about two 
months thereafter. Witness remembers being reviewed by the Allied Sove- 
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reigns on the 25th of June 1814, and at that time Captain Mackenzie was un- 
der arrest, and consequently could not attend that review. Witness had an 
entry on his record which showed that Captain Mackenzie was a member of a 
general court-martial, and he was quite sure he had it recorded that he was 
president of a court-martial. 

Cross-examined by the Dean — Captain Mackenzie's defence was conducted 
by Mr Minchen. It was rather witness's belief that Paymaster Macgregor of 
that regiment might be with him part of the time. There were not many re- 
views in 1814, and the ordinary place of review was on Southsea Common. 
Witness does not recollect of his falling into the rear on one occasion. 

By the Court — His situation is in the rear, and if Captain Mackenzie had 
fallen into the rear, he must have known it. 

By the Dean — In point of understanding and strong^ of mind, he was in 
the ordinary way. 

Dr Mackintosh, physician in Edinburgh — Saw Kenneth Mackenzie in Va- 
lenciennes, in 1816 he thinks. Kenneth stated to witness that he promised to 
witness's mother to call and see the children, his parents being intimate with 
her. Sometimes saw him two or three times a-day, but cannot tell how long 
he remained there ; would not swear that he remained for a week or a month. 
Kenneth told him every thing regarding his family, and conversed on the want 
of comforts in that country, in comparison to the comforts of his own country. 
When a stranger was present, he would not speak at all ; and on such an oc- 
casion he walked with him half an hour and never opened his lips ; and the 
moment they were alone, Kenneth began to speak to witness. He was a man 
about eighteen or twenty stone weight at the time. Witness wished to show 
Dundonnell some marks of attention, and when walking with him begged to 
borrow a gig from a Captain Mackintosh to take a friend of his to Cond^, who, 
seeing Dundonnell in witness's arm, concluded that he was the friend whom 
he intended to take with him in the gig. Captain Mackintosh politely refused, 
thinking, no doubt, of the springs of his gig, (great laughing,) and on Dun- 
donnell particularly. Dundonnell said nothing, but witness felt his sides shak- 
ing with laughter ; and after Captain Mackintosh had gone, he said to witness, 
^' Do you think the man was mad, to lend you his gig, as he must have known 
that I was the friend whom you meant to take to Cond^ ?" Witness would have 
no hesitation in buying or selling with him, as he seemed to be an honest- 
looking man. 

Lieutenant Dunbar — Remembered Kenneth in the Inverness-shire militia. 
The regiment was at Hillsea Barracks ; Captain Mackenzie performed his 
duty as well as any other officer in the regiment, and witness never observed 
any deficiency or stupidity in his manner of conducting himself. Sometimes 
subalterns make up the reports of the officers ; has not seen it done, and never 
employed subalterns to do it for himself. Captain Mackenzie attended the 
mess, and was treated with respect ; has known him join in the conversation, 
having sat by him, and conversed with him. Captain Mackenzie took his 
turn of duty as president or vice-president at the mess, and he performed his 
part like the rest ; the duty of the regiment was very hard, as the posts were 
at considerable distances from each other. In Portsmouth, Captain Mackenzie 
associated with respectable families. Witness was with the regiment when it 
came to Inverness in 1814; it was disbanded and embodied again in 1815; they 
were both in the regiment at that time, and Dundonnell continued to live in 
society with the officers. Captain Mackenzie gave parties, and behaved like 
any other gentleman, and paid attention to his guests. Never sat^ any thing 
in him that exhibited extraordinary deficiency of intellect. He was not a clever 
man, but he was capable of transacting ordinary business. Kenneth received 
company at Seabank, and witness was there about 1816, and remembers hav- 
ing a conversation with him about his relations ; said that his mother and bro- 
ther had prejudiced his father against him, whom they had persuaded to go to 
Inverness for the purpose of making a deed to give the property past him to 
his brother. This conversation happened after his father's death ; he expres- 
sed himself with great warmth against his mother and brother, who he declar- 
ed would never receive a sixpence from him ; saw him frequently after this^; 
he was always a clean man in regard to his dress ; would have no hesitation in 
entering into ordinary transactions of business with him, and does not think 
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he would have over-reaclied him. He was a man of a very resolute mind, and 
very obstinate ; thought he had sense enough to make a will, or enter into any 
bond. 

Serjeant-Major Robertaotij Inverness-shire militia.— Had occasion to see the 
way tiie officers did their duty ; Captain Mackenzie did the ordinary duty like 
any other officer ; attended paoade, and drilled, and mounted guard like the rest* 
IVitness is now in business in Inverness ; would have had no hesitation in 
transacting business with him as with any other man. 

Serjeant Clark, Ross-shire militia— J^new Dundonnell very well* Kenneth 
first belonged to Captain Mackenzie of Strathgarve*s company, and witness 
was then attached to the company to which Kenneth belonged. Captain Mac- 
kenzie did his duty like any other officer. Serjeant Daniel Clark belonged to 
the same company, but attended the awkward men, and attended parades, but 
not with the company. 

Mr Mincheriy solicitor — Lives at Oosport ; is extensively employed at courts- 
martial ; was Captain Dickenson's assistant at the late memorable triaL Re- 
members of the Inverness-shire militia being at Portsmouth, and knew Cap- 
tain Mackenzie well ; was requested by a friend of the Captain's to call upon 
him, as he was then under arrest ; he did so, and the Captain stated to him 
^at he was put under close arrest by orders of Major Hume, and that he was 
about to be brought before a court-martial, and wished witness's assistance 
on the occasion. Witness applied to the Deputy-Judge Advocate for infor- 
mation of the charges, and next day got an authenticated copy of them, which 
enabled him to discuss with Captain Mackenzie as to what was necessary* 
From the Captain he received all the communications which were necessary 
to be imparted to witness. These communications were first between witness 
and the captain alone ; and afterwards witness had conmiunications with 
those gentlemen to whom the Captain referred ; and witness communicated with 
most of those gentlemen in the presence of Dundonnell. He gave witness all 
the ifnormation and instructions necessary for conducting his case entirely 
from his own lips. — ^Having got your instructions to prepare for the trial, did 
you attend the trial for him ? I attended as his friend by the permission of 
the court, which is the custom on these occasions ; it is a matter of favour 
to allow a person to be assisted^-leave was asked and leave was given. The 
court-martial adjourned at two o'clock ; the first day of the trial was on Fri- 
day the 17th of June 1814 ; the second on Saturday the 18th, and the third 
on Monday the 20th, upon which day witness delivered the defence for Cap- 
tain Mackenzie* That defence was prepared by me, receiving from the Cap- 
tain the various suggestions he had to give. — Did he, during the trial, make 
any suggestions to you with respect to questions to be put to witness ? Fre- 
quently, and on other occasions as to the nature of the evidence to be ad- 
duced, and made them most judiciously, most aptly ; and I owe it to his me- 
mory to say, that in all the cases which I have conducted, have seldom met with 
one from whom I received more assistance on such an occasion. He made 
that remark not only to be observations during the trial, but to all the com- 
munications before and after, from the first communication to the last. He 
never met with one with whom he was better satisfied, and his communica- 
tions always came judiciously and sensibly. This trial happened at the time 
the royal sovereigns came to Portsmouth, and the court was more crowded 
in consequence* Witness read the defence, as^t was his general rule, as well 
as that of his professional brethren, to do so. He recollected but one case in 
which he did not do so ; the defender requested to do so himself, and it would 
have been better that he had not* At this time there was a partner in the 
banking-house of Goodwin and Company ; at this time he was senior partner. 
Next to him there was a partner of the name of Carter, who is now dead. 
Knew that Captain Mackenzie visited in respectable families, and also in Mr 
Carter's, Dr Leed's, and others ; and was universally respected and esteemed. 
The idea that he was a man of defective intellect never entered his mind, till 
informed that he would be required in evidence. Mr Carter had several 
daughters ; he understood that Captain Mackenzie had a partiality for one of 
them. Mr Carter told him so, and he seemed to be very much pleased with 
it. Mr Carter was a respectable gentleman, and not likely to marry lus 
daughter to a fool. 
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Mtt Major Grant, widow of Major Orant, authoreift of << Sketches of Scot- 
land,** and other works — Resides in London ; her husband held a company 
in the Inverness-shire militia nearly five years. She was in Portsmouth, and 
knew the late Dundonnell intimately, and was very often in hiacompany, and 
had a good deal of conversation with him on ordinary topics. She had am- 
ple opportunities of forming an opinion of his mental capacity. He was a 
very excellent man, and though not of brilliant talent, certainly of respec- 
table character. She never remarked any thing in him to lead her to sup- 
pose that he was deficient in intellect. She had occasion to know that he 
gave parties, at which she was always present ; she conducted several of these 
parties, and he conducted himself like a perfect gentleman. He was a very 
large man ; she heard a talk of an attachment between him and Miss Carter, 
and it never occurred to her that a match would have been unsuitable or im- 
proper from his character. He dined repeatedly with her and her husband, 
and she never discovered any thing remarkable in' his eating. He was tem- 
perate. She had heard him talk of his brother, and he considered himself as 
injured by him. He considered himself as an injured man ; and he spoke of 
it as such. She should consider him warm in his attachments, and firm in 
his resentments. She saw him in London in 1824, after the raiment was 
disembodied. He continued quite the same man ; he conversed upon old to- 
pics. She thought his memory tenacious ; she does not think he said any thing 
about his brother at that time. 

Cross-examined by the Dean of Faculty — She did not write his letters ; she 
assisted him in one letter to Miss Carter. She was positive, to the best of 
her knowledge, that she did not write any others. She generally wrote het 
husband's letters. In the letter to Miss Carter, she merely assisted in the 
style of it. 

Re-examined — Dundonnell brought the letter to her written, and consulted 
her whether it was a right one, and she merely altered the style of it. In sub- 
stance it was a proper and reasonable letter for the occasion. 

William Sinclair — Was once a grieve at Dundonnell, and was seven and a 
half years in Mr Mackenzie's service; went there in 18L9; he received his 
directions from him about the work, and never consulted with any body else ; 
Mrs Mackenzie took no charge oi the farm-work ; Dundonnell paid him his 
wages with his own hands ; Dundonnell saw him ^most every day, and looked 
at the work that was going on ; the times he went to look at the work were in 
the harvest time, in summer, in spring, but not in winter, or wet weather ; and 
he would ask of witness what was going on ; witness kept the people to their 
work according to DundonnelPs order ; other gentlemen in whose service he 
had been, gave him directions as the laird did ; he was as sharp as any man 
who was ever above him ; one of his tenants went to the market about the 
cattle ; but when the drovers came to the house he sold to them himself ; he 
understood the work about the farm, and gave directions about the planting { 
the servants behaved properly to him, and he exercised power over them ; 
there were two kitchens in the house, the black kitchen and the white kit- 
chen ; as grieve he was advanced there ; the dancing went on in the white 
kitchen ; Dundonnell was there seeing them dance ; he had seen other gentle- 
men there besides ; Tulloch was there ; Millbank and Ord were there ; has 
seen Thomas Mackenzie there ; Dundonnell had many cocks and hens, more 
than common ; witness told the laird on one occasion that he had nothing to 
give them ; the laird told him to get corn for them, as they were more pro-» 
fitable to him than dogs or horses ; had seen amadans (idiots) at the house ; 
the laird kept them for charity ; did not know if he made sport with them ; 
the laird had a servant of the name of Campbell who behaved very well to 
Dundonnell ; never heard the laird say any thing about him. 

Jean Kerr, formerly a cook at Dundonnell^- Was cook with Mr Mackenzie 
of Ord for a year and a half. Mr Mackenzie is brother-in-law to Thomas 
Mackenzie. Witness went to Dundonnell's service two months before he 
Came from France, and remained there till his death, and for half a year after 
that event. There was a good deal of company at Dundonnell. Witness had 
seen many gentlemen there, and among them Mr Davidson of TuHoch> Mr 
Mackenzie of Cromarty, Allangrange, Colonel Burgoyne, Dr Nair, Lochend, 
Struie, &c. && Dundonnell sat at the foot of his own table on all oocAsions 
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when compan^r was there. When the minister or catechlst came round. Dun- 
donnell wa9 most attentive to his religious duties ; he made the servants at- 
tend, and, when away, account for their absence. Witness did not attend, 
having no Gaelic ; in consequeftce, Dundonnell used to sit down beside wit- 
ness, and read, and explain the Bible and New Testament, which he did ra- 
tionally. He was a religious man. Thomas was much about the house. 
Witness does not know whether Dundonnell was fond of Thomas or not. 
He spoke very little about him ; witness heard nothing further than Dundon- 
nell saying, " Why does he come to me when any difficulty comes on him ?" 
Dundonnell was very sober ; witness never saw him intoxicated ; had never 
seen Mr Thomas more intoxicated than he could take care of himself; there 
were many fowls about the house, but they were useful for the kitchen ; and 
had she not been there, there would not have been so many, as she was a good 
hand at rearing them ; there were more than 500. There are two kitchens, 
the white and the black ; the one for out-door servants, who met in the old, 
or black kitchen. Balls were given sometimes to the servants in the white 
kitchen; Dundonnell sometimes attended. Gentlemen never came there 
without being in the kitchen ; has seen Thomas there. Witness has seen 
idiots at the house. There was one Elizabeth Macrae who belonged to the 
property, but she was not always in that state ; when well, she was employed 
at her needle. She sometimes went to other houses, and to Ord, where she 
had a house of her own. There was a person called Touterman, who was 
employed at out-door work, and sometimes in carrying peats. Witness re- 
members General Brown being there, but only recollects him once; he was 
there for a week or a fortnight ; never saw him do any thing particular ; he 
would go through the exercise with the lads ; never saw Allangrange going 
through the exercise, or any of the other gentlemen ; if any of the lads were 
in sight, the gentlemen would look and laugh at them. Rory M'Leod, an 
idiot, lived on the estate. Witness does not know if he was foster-brother 
to Dundonnell. Has seen messengers come to the house seeking Thomas 
more than once. Witness once saw messengers seeking the old mother. 
There was a man-servant of the name of Campbell ; witness never heard 
Dundonnell saying any thing particular about CampWl. Witness knows he 
liked him very much ; this did not last the whole time she was there, as Dun- 
donnell was sometimes angry with him. He was first displeased at Campbell 
courting the girl Mary Urquhart, and next for taking up with a chamber- 
maid of the name of Janet Ross. Dundonnell was angry, and spoke to him 
on the subject ; independently of these occurrences, he liked Campbell as a ser- 
vant, and said he would never £eel himself comfortable if Campbell left his 
service. Old Mrs Mackenzie of Dundonnell could not speak Gaelic. A few 
of the house servants from the low country could speak English, but mostly 
all the servants about the doors spoke Gaelic, and nothing else. 
.# Peter Macintyre — ^Was in the service of old George of Dundonnell for ten 
years before his death, and remained after Kenneth succeeded. Was shep- 
herd. The stock might be from 600 to 1000 sheep. When Kenneth suc- 
ceeded he took the charge of, and superintended the business of the sheep. 
He also attended at the shearing, and gav3 directions about sales and the 
portion of stock; going to market. Kenneth seemed to know as much as his 
father about these matters. The father took little charge about the sheep in 
• witness's time ; Kenneth attended more than his father did. Mrs Mackenzie 
took no charge, and never picked out, or directed what wedders should be 
taken for the house. Witness always did this. Witness was with Kenneth 
for six years. Kenneth also took charge of the sales of wool. Witness has 
seen him selling it himself. Much improvement went on at Dundonnell 
after Kenneth succeeded, in planting, building, &c. Dundonnell took a great 
charge of the planting, and gave strict orders to prevent the sheep from in- 
juring it. He attended also at hay-time and harvest. The servants and 
tenants principally spoke Gaelic, some of them had no English at all ; a fiew 
from the low country spoke English ; there were two kitchens, a black and a 
white; Dundonnell saw the tenants in the white kitchen frequently, and 
was treated by them as respectfully as any other gentleman about the house ; 
the servants and tenants always took off their hats to him ; witness never 
feaw any one making a joke or laughing at Dundonnell ; there was a good 

M 
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deal of poultry ; witnesB could not say how many ; but did not think there 
were more than 300 ; witness never saw him pay any marked attention to 
them ; indeed, he was fond of every beast he had ; witness has seen Dundon- 
nell throwing from a trough barley or oats' to the fowls; there was a fool 
there called Bell Macrae, who could work at times ; she used to dance, but 
never excepting when others were dancing ; witness has seen Thomas and 
other gentlemen come in and laugh at her ; the servants used to dress her 
with ribbons ; and witness has seen various persons put on any part of her 
dress which might fall off in dancing ; has seen General Brown ; thinks once 
or twice ; the General thought himself a great soldier ; he remained about a 
week ; did not see Dundonnell make sport with him ; Dundonnell appeared 
sometimes not so gracious with Thomas as brothers ought to be ; he told 
witness Thomas had tried to defraud him of his own rights ; Dundonnell 
said he would do the same to him ; and that Thomas should never have a 
clod of the property as long as he lived ; witness thinks this was in Septem- 
ber 1821 ; this conversation took place twice at any rate ; witness cannot re- 
collect when the second conversation took place, when Dundonnell said 
Thomas shall never have the property ; Dundonnell was a charitable man, 
and allowed the fools to be on the property where they could only get a mouth- 
ful of meat. 

Cross-examined by the Dean of Faculty — Dundonnell was absent for some 
months before witness left his service in 1824. Thomas was there, and re- 
mained the greater part of the time. Thomas took charge of the property ; 
there was no difference between witness and Thomas ; witness gave notice to 
Thomas he was to leave, before Kenneth returned. Thomas gave witness no 
charge at all ; witness has been on the police establishment in Edinburgh, 
and been twice discharged.. — ^After being put back, who applied for you ?..» 
[A number of questions were here put to witness regarding the circumstances 
attending his discharge from and reponement in his situation in the Police, 
which the witness appeared to wish not to answer, alleging that the Police 
Court alone was cognisant of such matters.] — ^Btiing further interrogated, 
Did Mr Macbean apply for you ? I suppose he did. — ^Did Mr Roy apply for 
or know that Mr Macbean applied for you ? I cannot tell. — How did Mr 
Roy know you were dismissed ? He happened to meet me on the streets. 
Witness never applied to Mr Roy. M'^itness was replaced in about a month 
after his discharge. 

Mr James Laiiig — Has been factor on the estate of Mr Hay Mackenzie of 
Cromarty for eighteen years. Cromarty has some lands in the parish of 
Ifochbroom. A portion of it, the farm of Achtascaild, comes within pistol- 
shot of the mansion-house of Dundonnell. The family of. Dundonnell has 
had the farm till within a few years. At the father*s death there was a lease 
current which had only a few years to run. It was supposed to be a liferent 
lease, but the lease had been mislaid. Thomas applied for a lease of these 
lands soon after his father's death, and a missive letter was granted, but was 
not extended into a lease. Thomas never got possession, as old DundonnelPs 
lease was discovered, and Kenneth continued to possess it as tenant after his 
father's death. Witness had occasion to be at Dundonnell during Kenneth's 

{>ossession of the farm in 1819 or 1820, on a business excursion, to perambu- 
ate the march between the two estates. Witness was there for part of a day, 
and communicated with Kenneth himself. Had a conversation on the sub- 
ject of the farm, which he understood intelligibly and distinctly. Did not see 
Mrs Mackenzie on that occasion. Was there again in 1825 with Mr Hay 
Mackenzie for two full days. After the expiry of the lease, Dundonnell held 
the lands for a year or two. A dispute took place about the rent, which was 
L.200 per annum. Dundonnell said it was too much, and that he could not 
afford to give so much, but offered L.lOO odds. Cannot recollect the sum, 
but the transaction was not then closed. Mrs Mackenzie closed the bargain 
by writing him from Ullapool, and DundonnelPs offer was accepted of. No- 
thing occurred to lead witness to think Dundonneirs mind was deficient or 
imbecile. He appeared capable of conducting the ordinary affairs of his 
estate. On these occasions there was no interference with Mrs Mackenzie. 
Cannot recollect her saying a word on the subject.-— [Shown three letters ad- 
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dressed to Kenneth on business, which witness identifies.] Addressed them 
to him as a man capable of conducting his own business. 

Cross-examined by the Dean of Faculty — Witness was not aware of the 
existence of the lease to old Dundonnell till after his death, and advertised 
the &rm to be let, which in consequence was let to Thomas. — [The Solicitor- 
General here produced a letter from Kenneth to Mr Macbean, of I7th June, 
about this farm, which was read.] 

Kekketh Mackekzxe, Esq. of Dundonnell^ to Mvsab Macbsait, 

Esq. W. S. 

Wednesday afternoon. 
Date on the back, 18th June 1817. 
Mr Deak Sib — As I j)erceive my brother Thomas is now here, I request 
you will take the opportunity of waitmg upon him, to express how much I feel 
hurt in his taking aavantage of me, by inducing me to write a letter, which I 
.am given to understand may be detrimental to my interest ; as also the part 
he has acted with regard to the farm of Achtascaild^ which, unless he with, 
draws, will make me, with regret, have no commanication with him whatso- 
ever ; and in a way he little thinks, I will be upsides with him and tdl his ad- 
visers, and therefore 1 would recommend him not to irritate me, if he consult 
his own interest. I remain^ my dear Sir, yours unalterably, 

(Signed) Kenneth Mackenzie. 

Mr Robert Tullochy merchant, Fort-George — Formerly held a commission 
in the local militia, and filled the situation of barrack-master at Fort-George, 
from October 1813 to May 1815. In the latter year a detachment of the In- 
verness-shire came. It was commanded by Captain Gordon, who was suc- 
ceeded by Dundonnell. Witness became acquainted with Kenneth, who 
visited in his family ; in witnesses opinion he was perfectly sane, and perfectly 
capable of managing his own affairs. Dundonnell talked to witness regard- 
ing Thomas, and mentioned at that period how he had been used by his fa- 
mily ; and if he ever had the power, none of them should ever possess it. He 
seemed very determined, and a resolute man in his own opinion. Witness 
saw him frequently, and had extensive intercourse with him. 

Cross-examined by the Dean of Faculty — Have you the misfortune to have 
a law-suit ? None, sir. — You had the misfortune to have a sequestration 
against you — ^who was your agent ? Mr Roy. — ^Who was your country agent ? 
Mr Manford. — Do you happen to know that Mr Manford*s father was bar- 
rack-master at Fort-George ? Yes, he succeeded me in 1815, and is there still. 
Dr Roy was garrison-surgeon there, and for a considerable time. 

Andrew Wiiiiamson, cabinet-maker, Inverness — Remembers Dundonnell 
living at Seabank ; he took his furniture from witness. Received the order 
from Dundonnell himself, who came into the warehouse and selected it him- 
self. It was selected judiciously and with good taste. Dundonnell went about 
this like an ordinary man who knew a good bargain from a bad one. Wit- 
ness would have had no objection to transact business with him. 

Cross-examined by the Dean of Faculty — The account commenced in Oc- 
tober 1815, and ends in September 1816, and amounted to L.486, 2s. Id. ; the 
other account was of a subsequent date. 

Angus M'Donald — ^Was gardener at Dundonnell ; went there in December 
1824, and remained till December 1826. Saw the laird immediately on going 
there ; got directions from him to carry on the work. He frequently came 
into the gardfn. The laird gave minute directions as to sowing various seeds 
.--the principal directions about the garden — and not Mrs Mackenzie. Has 
heard him giving directions about trenching and other matters. Has seen 
two or three fools there. Recollects a woman there one Sunday morning 
when Millbank was there. Heard a noise in the garden, and saw the laird 
and three gentlemen. Millbank was making the idiot chace a peacock. On 
coming out, saw Millbank make the idiot run round the house. Dundon- 
nell was not far from them. Did not see her jump over any thing, or jump 
up. 

Dr Robertson — Is a medical man in the north ; was acquainted with Dun- 
donnell, which began at Inverness in 1815, where witness resided for about 
six months ; Dundonnell and witness slept in the same room. The intimacy 
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continued as long as witness remained in the connty of Ross. Was of opi- 
nion that he was a man of fair average as to sense. Has heard Dundonnell 
read newspapers and novels intelligibly ; has received notes of invitation from 
him to dine, and one particular letter describing a complaint. It was a sen- 
sible communication. Has seen him make out receipts for medicine in 1818. 
On one occasion, Dundonnell objected to the price of an article, as being 
cheaper at Tain than at Dingwall. The laird has pointed out his fowls to 
witness, especially a particular kind of pigeon ; heard him say the fowls were 
useful, and that he might spend his money more ridiculously on horses and 
dogs. Has heard him speak of his brother several times. Recollects on one 
occasion, at Inverness in particular, when he mentioned that Thomas had 
been the cause of dissension in his family, and he had attempted to get him 
(Dundonnell) disinherited. Last conversation was in 1818 ; the purport was 
his determination that his brother should not inherit a foot of the property if 
he could help it. [Shewn the note of instructions. ] Has no doubt of his ca- 
pability to make a will ; but witness cannot answer for the note now shown,* 
which he never saw before. 

Mr Hay Mackenzie of Cromarty — The family estate is near Dundonnell ; 
has visited it during the late proprietor's life-time, first in 1825, and staid two 
or three days. The factor, Mr Laing, was with him ; and Colonel Oswald, on 
the second occasion. Witness saw very little of Dundonnell ; was on a fishing 
party, but breakfasted and dined there ; it did not strike witness at the time 
that Dundonnell was at all deficient in intellect ; witness wrote him once or 
twice on the subject of a farm, and now identifies the letter shown him. Had 
no scruple in visiting or entering into transactions with him ; he did not con- 
verse much, but what he said was perfectly sensible. Does not recollect any 
thing about the poultry ; it made no impression on witness ; after the visit 
was over, it never occurred to witness he had been visiting a kind of idiot, and 
never heard his capacity doubted till after his death. 

By the Court — Dundonnell was a very large, corpulent man at that time. . 

Colonel Burgoyne of the Royal Artillery — ^Was in Scotland in 1820, and 
visited Dundonnell ; he remained for six days. Captain English of the En- 
gineers, and Captain Wood of the Artillery, were with witness ; spent the 
forenoon in shooting, but breakfasted and dined with the landlord ; he con- 
ducted himself in a very kind and gentlemanlike manner, and took a common 
share in the conversation ; nothing occurred to make witness fancy he was a 
man of weak intellect. Mr and Mrs Mackenzie appeared perfectly happy ; 
witness saw nothing which would have prevented him from entering into any 
transaction with Dundonnell. 

Alexander Camerony clerk to Mr John Thomson, accoimtant, Inverness — ^Was 
clerk to Mr Cameron, writer, Dingwall, fector on Dundonnell*s estate ; was sent 
* hy Mr Cameron to collect the rents. Went first in 1824 or 1825 ; witness might 
be a week at Dundonnell at each time, when a collection of rents was made. Mr 
Cameron, Dundonnell, and the ground officer, Maclean, attended. Dundonnell took 
a part in the business ; there were accounts against the tenants, and contras for value 
given to the laird. The grieve examined the credits, as some part of the rents 
JDiindonnell kept himself; the rest were for the trustees. Witness assisted the 
laird in the collection of that part ; Dundonnell gave his assistance — had a very 
good memory. Witness's second visit was in May 1825, when Dundonnell di- 
rected him to get a rental book, into which the rents of the reserved property were 
entered. Witness was a week on second visit, and returned again in December 
1825. Witness would not have known what particular payments had been made 
without Dundonnell's assistance. Saw nothing in his conduct to justify imbeci- 
lity of mind. Witness was at the funeral dinner of the late Dundonnell. Does 
not recollect any parti^lar toast being given by Mr Roy. Did not hear the health 
of Thomas, but heard the " Roof Tree" given. Roy sat at the foot of the table, 
but witness thinks that the toast was given from some person at the head of the 
table, and not near where he sat. Witness sat on Mr Roy*s left hand. To the 
best of his recollection, does not think it proceeded from Mr Roy. Witness re- 
collects Mr James Gillanders being at Dundonnell, but he was not present at the 
collection of the rents. Mrs Mackenzie might have casually come into the room, 
but no appeal was ever made to her for any explanation. 

Cross-examined by Dean of Faculty — Does not recollect being engaged with 
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any buslnefls with Mrs Mackenzie. Met Mr Gillanden there on one occasion 

^hen witness was engaged on business with Mrs Mackenzie Whether, after 

this time, were you engaged with Mrs Mackenzie some time during the day be- 
fore dinner ? Thinks this-was but for one day, but cannot be sure. 

Re-examined — The business was about an action in the Court of Session. "Wit- 
ness got the information he required principally from Mrs Mackenzie. The state- 
ment being read to Dundonnell, he got very angry. Witness read over the in- 
formation he had obtained, with which Dundonnell expressed himself satisfied, 
and signed the document. 

Dr Wishart, physician in Dingwall — Knew the family of Dundonnell, and 
saw Kenneth when young ; saw him again at his father*s funeral, which he joined 
at the Muir of Ord ; dined there, but could not say who dined, being at a back 
table ; was called in to attend Dundonnell on his deathbed ; what he said to wit- 
ness was sensible ; he was in the last stage of dropsy ; and so much depressed 
that he had little conversation with him ; he asked Mrs Mackenzie to inquire of 
him how Sandy Mackenzie's wife was ; he staid there about three days ; Dr 
Adams was there at the time ; went away, thinking he could be of no use, as the 
patient was under proper management. 

Cross-examined — He saw nothing to indicate, at the funeral of old George, 
that Kenneth and Thomas were on bad terms ; he was never sent for to attend 
Kenneth but on one occasion, and was stopped at Garve ; knew no other cause of 
being stopped than that Dundonnell was so far better that it was unnecessary for 
him to proceed ; did not know whether any other medical gentleman attended or 
not. Had heard of Dr Adams being there, but whether professionally or not he 
could not say. — What mean you by saying that what he said to you was sen- 
sible ? He desired Mrs Mackenzie to ask for Sandy Mackenzie's wife, and that 
was the principal thing that passed. Sandy was a servant in Dundonnell's em- 
ployment ; witness left the patient because the case was hopeless ; he innoculated 
Kenneth when five or six years of age, and never saw him after that till his fa- 
ther's interment, and had no opportunity till he saw him on his deathbed to judge 
of his capacity ; was not introduced to him at his father's funeral ; Thomas was 
present when Dundonnell was on his deathbed. 

Dr MaWy physician in London, son of Governor Mair of Fort George — Lived 
at Fort George, and was well acquainted with the family of Dr Roy for twenty 
years, a family of the first respectability ; knew the late DundonneU ; saw him 
first at Seabank ; was at Dundonnell in 1819, and remained about a week ; was 
there again in 1820, and remained about three weeks ; was there again in 1821, 
and remained about ten days ; discovered no defect in his intellect ; he was living 
happily and comfortably with his wife ; asked him to attend a young woman of 
the name of Aby Mackie ; and the laird was anxious for him to attend her, which 
he did at his particular request ; he was at Dundonnell when Colonel Burgo3aie, 
Captain English, and another gentleman, were there ; saw Dundonnell read the 
newspapers ; did not know that he read them regularly ; 4ieard him speak on the 
Queen's trial, and stated his opinion upon it like a man of sense ; heard him se- 
veral times speak of his servant Campbell in terms of high commendation. 

Mr Turnery accountant — Was partner with Mr James Scott of Edinburgh, 
tnistee on the estate of Dundonnell ; witness is now trustee, and has made a 
valuation of the estate ; present rental is L.1088 ; the public burdens of the pro- 
perty amount to L.163. Part of the gross rental arises from the furniture of the 
house, estimated at L.25. After the burdens and rent of furniture are deducted,, 
a nett rental is left of L.900. The heritable debts upon the estate amount to 
L.8000 ; the legacies, estimating the legacy to Dr Ross's family, which is pay- 
able and bears interest from the period of his decease, at L.4000, amount to 
L.8000, and the value of the annuities to 1lj,'J1'J2, The total amount of all the 
debts, burdens, &c. is upwards of L.23,000. In 1826, the deficiency of the rent, 
after pa3rment of public burdens, jointures to widows of deceased proprietors, and 
interest of debt, was L.68 ; in 1827, L.lll ; in 1828, L.60. At twenty-seven 
years' purchase, and taking the debts and all the burdens together, there would 
only be a reversion of L.dOO on the estate. 

Cross-examined by the Dean of Faculty — A part of the property was sold for 
L. 16,000, to pay oflT some of the heritable and personal debts. The sale was 
effected by Mr Scott as trustee for behoof of the creditors. Mr Scott, or witness. 
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fts trustees, were responsible for the application. The whole was properly applied. 
No portion of the L. 16,000 was ever given in loan either to Mrs Mackenzie or to 
Mr Roy. Mr Roy was merely paid his business accounts. 

Re-examined — No part of the L.dOO a-year stipulated to be paid to Mrs Mac- 
kenzie during Dundonnell*s lifetime was, in point of fact, paid to her during the 
subsistence of the trust to Mr Scott or witness. Witness has had occasion to see 
the accounts of the various foctors and agents employed by Dundonnell from 1817 
downwards, and can positively say that no such payments are entered in these 
accounts as made to Mrs Mackenzie, from the year 1817 to the death of Dundon- 
nell. [ After^ome discussion on valuation, witness was ordered to produce a note 
of results of the application of the funds to the extinction of the heritable and 
moveable debts, and the^names of the creditors. ] 

Mf^.Alexander Scott, of Trinity, W. S. called. He was objected to by 

Mr Patrick Robertson — We understand that the object of 
calling Mr Scott is to prove by him something for the purpose 
of discrediting Mr Mackenzie of Millbank's evidence, viz. that 
he stated to Mr Scott that he was a subscriber for carrying on 
the present action. It is quite clear, therefore, that the object 
of the present examination is to discredit the testimony of Mr 
Mackenzie. Now, is it competent, when a party has perilled his 
case on an examination in initialibus, and upon which he was found 
an admissible witness, to bring another to discredit the testimony 
to which he has'sworn } This goes to the foundation of the whole 
principlesjof evidence. The law of Scotland has not yet permitted 
it to be competent to examine a third party to disprove what has 
been stated|onl oath, by the fact of establishing something which 
the witness had said when not examined on oath. 

Solicitor-General — It was expressly said, and given as one 
reason for permitting Millbank's examination, that if Mjllbank 
made any statement here on oath which we could contradict, we 
should be at liberty to do so ; and on that we abstained from press- 
ing the matter. Mr Mackenzie has stated on his oath that he did 
not hold a particular conversation with this witness, and Mr Scott 
is now adduced in order to proceed to contradict this statement^ 
and the jury are entitled to take and view every contradiction. 

Dean of Faculty — ^As to the alleged understanding, nothing 
could be more distinctly stated than the grounds of the objection 
which I took. What the opposite party wish, is to ask Mr Scott 
whether he did not hold a conversation with Millbank regarding 
this matter^ and in that way to object to Millbank. A witness 
may deny or affirm many things when not on oath that he would 
not deny or affirm when on oath. Millbank has been examined 
on oath in the cause, and he cannot now be contradicted in re- 
gard to what he said on his examination in initialihus. This would 
be irreconcileable with the first principles of law in Scotland. 

Lord President — My brother and I are agreed that it is quite 
competent to examine the witness. Scott may not be speaking 
truth any more than Millbank. It is just the old Scotch repro- 
bator. 

Examined in chief — Witness was acquainted with Mr Mackenzie of Millbank. 
Previous to last trial, had a conversation with him about subscribing to a fund to 
enable the pursuer to carry on the action against Mr Robert Roy. There were 
two conversations between them, one in April 1828, upon which occasion Mill- 
bank said he was going to attend a consultation at Mr M'Queen's^ as a meeting was 
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to be there of the friends of Hr Thomas Mackenzie ; the purpose of which meet- 
ing was either to revise the summons or to consult in regard to the case. Witness 
asked him what he had to do with the case ; he replied that many of the country 
gentlemen had subscribed a sum of money to enable the pursuer to carry on the 
action. It was witness's decided impression that Millbank was a subscriber. The 
second conversation was about twelve months aflerwards, when Millbank applied 
to witness to arrange between him and Mr Roy ; witness said that it was impos- 
sible that they could be on good terms, or that witness could be of any avail. His 
reason for saying so he stated to be, that he understood thathe was one of Mr Thomas 
Mackenzie's supporters, and had subscribed for that purpose. Millbank desired 
him to say that he had no hostility towards Mr Roy, and had done nothing more 
in regard to the case than other county gentleman. Millbank did not expressly 
say that he had subscribed, but he did not deny that he did. During the former 
trial, he had a conversation with him, after he had given his evidence, but not 
regarding the subscription. 

Cross-examined by Mr P. Robertson — ^On the first conversation, Millbank said 
he was going either to revise the summons or to consult about the case. — [The Dean 
of Faculty proposed to tender, either at the close of the c^e or now, the evidence 
of the two agents in this case, in reference to the above evidence, or do it after- 
wards in replication.] 

Governor Mair of Fort George — Is a colonel in the army; was perfectly acquaint- 
ed with the whole family of the late Dr Roy. The character of the family is as 
respectable as that of any family he ever knew in any part of the world, and most 
remarkable for their becoming and pious conduct. 

Ateseander Mackenzie, late banker, now writer in Inverness — Knew the 
late Kenneth Mackenzie, and Thomas his brother, and the late George the 
father. Remembers the death of George at Inverness, and he took the whole 
charge of the funeral. Had been his agent for many years before. An unkind 
feeling existed between the two brothers. On the day of the funeral there were 
two parties attached to the brothers ; the one stood on the one side of the street, and 
the other on the other. Witness requested both parties to walk up stairs to assist 
in carrying down the remains, but could get neither of them to do so, and was 
obliged to em])loy the undertaker's men to do it. 

Cross-examined by the Dean of Faculty — Kenneth's mother was at the time at 
Lochbroom ; knew the family intimately ; was a banker at Inverness twenty-two 
years ; Kenneth came from college to his office, and he employed him in the copy- 
ing of letters and running of messages, and always thought him an ordinary boy ; 
and when grown up, thought he had the understanding that any young man 
should be possessed of. — [Shown letter of 14th November 1816, identified it as 
written by his clerk, and autograph of witness, and addressed by him to Thomas.] 
Being desired, he read the following paragraph from the letter : — " When I saw 
the Captain at Seabank, as already mentioned, he assured your mother and me 
that he never authorized either Macbean or Macandrew to take the protest against 
me for not delivering up the papers ; and that he had only authorized Macbean to 
get copies of such as were absolutely necessary to make up his titles, by serving 
him heii at Edinburgh ; and my own real opinion is, that Dr Ross and Macbean 
are playing to one another's hands, and taking all these steps without the consent 
or approbation of poor Kenneth, who, since his father's death, has shewn himself 
little short of a person that should be cognosced." Witness thought that Ken- 
neth acted a most extraordinary part, in turning his back on his mother, his bro- 
ther, and himself, and could not understand the reason of such conduct. The ex- 
pression cognosce is a common expression which we have in the Highlands, and 
that is the reason for his so using the word. — Shown a memorandum of date 11th 
July 1814, addressed to thefather, which witness identifies as holograph of him. The 
first paragraph says, ** From a letter lately received, and which is herewith sent. Mi 
Mackenzie is afraid that the Captain is running in debt. Mr Mackenzie did not 
think it prudent to answer the letter, which, in point of fact, is the production of 
a third person. Dundonnell will make his own use of this letter, which Mac- 
kenzie sends in confidence.'* 

Mr John Macandrew, solicitor, Inverness, and partner of "Mt Campbell, 
called. 
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Dean of Faculty — My Lords^ I will undertake to instruct that 
Mr Macandrew^ the witness about to be called^ is the partner of 
the agent in this case^ who acted in precognoscing witnesses^ and in 
bringing them for examination. Mr Gibson Craig was found dis-^ 
qualified as a witness in a case for a similar reason. 

Solicitor-General — It is no objection to our witness that he is 
partner with the agent in the case^ if it was agreed between them 
that he had nothing to do with the case. If I had a partner who 
wished to take a case that I should not undertake^ I should not pre- 
vent him from doing so, although I would have nothing to do 
with it. 

Mr Macandrew was called, and examined in iniHaRbits, 

Witness carries on business under the lirm of Macandrew and CampbeU. Re- 
collects that there was some arrangement between witness and partner, that in the 
present case nothing should be done by his partner under the firm of Macandrew 
and Campbell. It was distinctly understood that witness should draw no share 
Sn the profits arising from the agency of this case. 

Examined in chief — Is agent for Macintosh of Macintosh, for Glengarry and 
others ; has an extensive business at Inverness ; became agent to Kenneth in Oc- 
tober 1816 ; continued his agent till November 1824 ; and after that bad very little 
concern with his affairs. Had a good many transactions of importance, and to a 
considerable amount in money, with him. Had been for days together at Dun- 
donnell; twice in 1819, twice in 1820, twice in 1821, collecting the rents. Dun- 
donnell was generally present when he was settling with the tenants, and assisted. 
During witness's absence, it was customary to take payment partially and in kind ; 
and by his memory, which appeared to be extraordinary with regard to those trans- 
actions, assisted witness in settling with the tenants. Found him very accurate in 
the information he gave, from there being no difference between him and the peo- 
ple. These transactions went to considerable minuteness, and were spread over a 
large space of time. He had many conversations with Dundonnell on general sub- 
jects, and also on matters of course ; and he appeared to be a person of good sense, 
and capable of managing his own affairs. First business meeting was at Seabank, 
shortly after the father's death. Dundonnell spoke about his brother and family 
affairs, and seemed to be offended at the pursuer. There were a great many litiga- 
tions connected with the different branches of the father's succession. In Novem- 
ber 1816 Dundonnell left Seabank and went abroad, as he had debts, and some of 
his creditors were pressing him, and he went south' to raise funds to settle with 
them. He spoke to witness of several family transactions, and suspected that some 
parties connected with the family were urging his creditors to take steps against^ 
him. Dundonnell spoke as if his brother had given him cause of offence. He 
said to witness that he was aware of an intention to get him disinherited. He 
named his mother, and gave witness to understand that the* deed was to have been 
in favour of the pursuer. Witness first heard of tl^ deeds of settlement in Octo- 
ber 1819. First mention of it was made to witness by Mr Macbean, who asked 
him to go to Dundonnell to take an infeftment ; and stated that Dundonnell might 
speak to him about scrolls which he had sent to him. Dundonnell and wit- 
ness were in one of the rooms, and Dundonnell took out the scrolls and was look- 
ing over some parts of them, and then put a letter of Mr Macbean's into witness's 
hands, which witness identifies. Being shewn the scrolls, he also identifies them. 
Nobody was with them at the time. He seemed displeased with Mr Macbean for 
making out the scrolls different from what he wished, as there had been names in- 
troduced into the deeds, contrary to his instructions. He pointed out to witness 
what he had struck out with the pen. Saw him write on the margin ; one of the 
markings on the margin was leaving L.20 to Campbell, L.2000 to his brother-in- 
law. There were other markings on the margins, which witness stated were in 
Dundonnell's writing. Observes Kenneth's initials at the word " my brother-in- 
law," in his handwriting. Is quite certain that he saw him marking the L.20 to 
Campbell, but is not certain as to the other. After reading Macbean's letter, wit- 
ness said that it was a good advice ; when Dundonnell said that he was determined 
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that neither kui Inelher nor hie ftmily should Inherit the eetate. Witness said he 
should.employ some other agent, to which Dundonnell said he did not see how Mac- 
hean should not do it. Witness suggested Mr Stuart of Duneam as a premier person. 
He then asked witness to send the scrolls as altered by him to Mr Stuart, and to 
give him the scroll of a letter which he would write to Mr Stuart at his leisure. On 
suggesting that he should make his sister*s children his heirs, he said he thought he 
did better for them by leaving them L.6000 than giving the estate to one. On Mf 
Hoy's name being mentioned, witness said that Mr Macbean's recommendatioa 
was a proper one, upon which Dundonnell said, ^^ Aye, Robert is of that way of 
thinking ; he wrote to me himself." It is witness's opinion that he had Mr Roy's 
letter in his hand at the time. He said he did not see what occasion Roy had to 
refuse to take the estate, and that, if he persisted, he would find soiifiebody else 
that would be glad to get it ; and ^at if his mother and brother could have helped 
it, he should not have had ^e estate himself. Mrs Mackenzie looked into the 
room during the conversation ; but on Dundonnell saying " we are on particulai 
business, Isabella," she walked away ; nobody came in while they were speaking 
on the subject. Mrs Mackenzie, in an after part of the day, asked if her husband 
had been speaking about the settlement, and said she hoped to God he would make 
no settlement excluding his nearest relations. Witness said that Dundonnell was 
the best judge. He thought that her statement was i:andid and true. He took 
away the scrolls, which were sent to Mr Stuart a short time after. He was at Dun- 
donnell in December 1819, and mentioned that he had transmitted the scrolls* 
Dundonnell said that he had not written to Stuart ; that he was thinking over the 
subject, and liad not made up his mind. Dundonnell spoke to him about them in 
August 1820, and said that he wished to make an alteration, to enable the heir to 
borrow money on the estate, if it was necessary, or to sell a part of it, as it was so 
£ir in debt. They conversed on its being necessary for himself to sell a part of 
the estate. It was much burdened ; and as the original deed proposed by Mr Mac. 
bean was a strict entail, a sale could .not have been effected under it. Note of in- 
structions and p^er regarding the legacies, which were shown to witness, he ac- 
knowledged to be in his own hand-writing, of date 17th August 1820, and which 
were made out by witness. He had made a scroll of die import of his conversation 
with Dundonnell, from which he made out the instructions upon which he was to 
act. He first proposed to reduce the legacies to his sister's children, •})ut on wit- 
ness's recommendation he allowed it to remain, and added L.1000 to his name- 
son Kenneth. Mr Roy came to the door at the time, and wished to retire. " Come 
away, Robert," said he, ^^ we are speaking of my settlements." Mr Roy said that 
if he was resolved on the setdement, he begged of him to put his letter into Mf 
Macandrew's possession. Dundonnell called to his wi& for Robert's letters, and 
took out two, and read them to witness, who folded them in a blank sheet of 
paper, and Dundonnell addressed the cover to witness. He did not recollect if Mr 
Roy said any thing further about them. Witness was satisfied that Dutidonnell 
perfectly understood the deeds. He was again there in December 1820, or Janu- 
ary 1821, and apologised to Dundonnell for not having the scrolls. He wrote to 
Mr Stuart, and got the drafts in the course of post ; and in August fi^owing they 
were made out in terms of the instructions. He carried the scrolls with him to 
Dundonnell, and gave them to him, and desired him to satisfy himself that they 
were according to the instructions ; he saw him looking over the former scrolls, 
which implied his perfectly understanding them ; he was not present when they 
were executed ; Mr Roy was present two or three days during the time he was 
there ; they were absent two or three days during that time, and returned at night, 
except upon one occasion, when they slept a considerable way down the property ; 
he cannot bring it to his recollection that he had any communication with Mr Roy 
upon these deeds ; he had some recollection of speaking about the terms of Mr Mac- 
bean's letter of August 20, on that day or the day i^er, but he does not recollect 
the import of that conversation; his derk Manford was at Dundonnell at the time, 
and the only instruction he gave to him was to be particular in seeing them pro- 
perly extended and executed ; Dundonnell had a cash credit at Inverness ; the drafts 
were printed and operated on by witness ; he was bound for the payment of the in- 
terest ; and the reason of having the drafts printed was to enable him to operate on. 
the cash credit. 

N 
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Cross-examined by the Bean of Faculty^Mr Roy did not, as far as the witness 
recollected, speak to him on the subject of the instructions he had got from Dun- 
donndl about the settlement ; Dundonnell proposed to him to prepare the deeds, 
and witness told him that it would be better for him to take the advice given by 
Mr Macbean ; very soon after the marriage he began to correspond with Mrs Mac- 
kenzie on business, while they lived at Seabank; he was appointed factor in 1819, 
about the time he was at Dundonnell ; Mr Macbean proposed it to him, and he 
thinks that Mr Roy was present in his office before he went to Dundonnell in 1819 ; 
it was witness's piractice to enter deeds at the time that the stamp-paper was pur- 
chased. He carried the instructions with him, but does not reooUect whether they 
were sealed up by him. The letters that Mr Roy desired to be preserved must have 
been sealed up ; but not the instructions, that he recollects. Shown an envelope 
which he recollects was put upon Mr Roy*s letter and Mr Macbean's. It contain, 
ed the following doequet on the back — " Delivered 17th August 1820, and know- 
ing it to contain documents intrusted to my care, I did not think it necessary to 
open it.'* After the instructions were prepared, he received no other fttmi Dun- 
donnell, either verbally or in writing. Witness thinks that he compared the deeds 
with Manford after they were extended. He knew they were signed on difierent 
days. There was a dance on one of the evenings ; but he cannot connect together 
the signing of the deeds and the dance. He had a distinct impression that they 
were compared by him and Manford, and he recollects that some addition was 
made to the testing clause. He desired Manford to take care that Campbell should 
not be a witness, as he was a legatee ; and that is all he knew about it. . He had 
no conversation with Dundonnell about the deeds, before he left him, and had no 
communication with Mr Roy. He cannot tell how long he was at Dundonnell 
after the deeds were signed ; he thinks two nights after they were compared. Mr 
Roy was not aware ft^m him that the scrolls were carried there. He thinks it is 
probable that Mr Roy might have known for what purpose Manford was there, but 
his impression is, that he had no communication with him on the subject. Had 
he been in Mr Roy's situation, he would have endeavoured to get information, and 
. he presumed that Roy knew. Shown printed copy of letter, dated 1st October 
1819, from Roy to witness, which soys — ^^ I have also written Dundonnell; I have 
told him that 1 had spoken to you on. the subject of his settlements, and ^at I wish- 
ed a letter of mine should be diown yon." Witness recollects the letter, and gave 
it up. He tried i£he could tt&ct in his recollection that he spoke to }km on the 
subject, but he could not. 

Re-examined by Mr Solicitor-Oeneral — During the time he managed tlje estate 
as factor, he never paid to Mrs Mackenzie, or to any body else, her provision of 
Ii.500. .Shown the printed draft, which he said was drawn in that form for con- 
venience ; the f(uin of that account was got from the accountant of the bank. Dun- 
donnell might have drawn in the usual way had he chosen. 

Cross-examined by the Dean of Faculty — It was a form to satisfy the bank. It 
was bound up in the same way as a bank book. 

The deposition of Janet Ross, residing in Cork, was then read, which stated in 
substance that the deponent had been a servant with Mr Kenneth Mackenzie of 
Dundonnell. That she entered his service on the 3d June 1819, and quitted it in 
1821. Acted as housekeeper for two years, and as lady's maid to Mrs Mackenzie 
for six months afterwards. That Mr Roy was received by Dundonnell with kind- 
ness and cordiality. That Dundonnell was very much attached to Mrs Mac- 
kenzie's family. All the members of Mrs Mackenzie's family conducted them- 
selves with affection and regard towards Dundonnell. He was treated with respect 
by his domestics. That his orders were attended to, and no servant ever disputed 
them. That the late Dundonnell was much attadied to Campbell his servant, 
and treated him with much indulgence. Witness knows that Campbell was court- 
ing Mary Urquhart, the factor's daughter, which Dundonnell was angry at, and 
prevented, as he was afraid of Campbell's leaving his service. Campbdl always 
treated his master with respect. Dundonnell himself managed his own affairs. 
Has seen him during election time, with money in his hands, and settling with 
the tenants. Has never seen or known that Mrs Mackenzie ever interfered in his 
af&irs. That she considers Dundonnell to have been a religions man. Has seen 
him read the Bible, That a post-bag came once a-week to Dundonnell^ which 
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DundonneU regularly opened himself, and in his absence it was opened by Mrs 
iViackenzie ; but this was seldom. That Mr and Mrs Mackenzie were very much 
attached to each other. That DundonneU was not a fool? though not by any means 
a strong minded man. 

The Court adjourned at eight o'clock till Friday. 

FRIDAY. 

The Court haying met at ten o'clock^ continued the examination 
of the evidence for the defender. 

Sir William Gordon Cumming of Alt3rre, Baronet— Was acquainted very 
intimately with the family of the Roys, and did not believe that there was a more 
respectable man or family between Spey and Esk. A fool was left to witness by 
descent. 

Mr JEnetM Macbean, writer to the signet, Edinburgh — ^Was acquainted with 
the late Kenneth Mackenzie of DundonneU, and was his established agent from 
1816 to 1822. Robert Roy was an apprentice of his, and began business for 
himself in 1822, and on that occasion witness's agency ceased, and was tranSf 
ferred to Mr Roy ; previous to 1816 did some little business for the pursuer. 
In 1814 he was agent for Kenneth's brother-in-law, Dr Ross, who wrote to him 
about some claim that Kenneth had against Major Hume, in regard to some da- 
mages arising out of a court-martiaL Witness had Kenneth's own mandate to 
take up the case, and recovered some damages. Witness thinks that there was 
an' apology addressed to Kenneth from Major Hume. [Major Hume^s letter of 
apology was then read*] Witness recollects DundonneU living at Seabank in 
1816, and the father's death about September of that year. Major Monro of 
Poyntzfield came to witness to say, that Kenneth wished to consult him about 
some settlements that the famUy wanted the old man to make before his deatli. 
Witness said that Major Monro's friend, Kenneth, ought not to sign any paper 
without him seeing it. Witness after that went to Banff, and received a letter 
from the Major, requesting that he should accompany DundonneU to the funeral, 
and see the repositories opened.. Witness could not go, but afterwards he went 
to Inverness, being appUed to by Major Monro to take charge of DundonneU's 
business altogether. His then agent, banker Mackenzie, refused to give up the 
papers without a mandate. In order to get possession of the titles, witness had 
to institute legal proceedings, and a variety of actions ensued. Remembers Dun- 
donneU being at Edinburgh in November 1816, as he was then threatened with 
diligence by his creditors, and had applied to witness to raise money to pay the 
debts, wliich could not be accomplished tiU the titles were made up, and this 
could not be done tiU they were got from banker Mackenzie, and the pursuer, who 
was also in possession of some of the titles, refused deUvery, and DundonneU re- 
mained in Edinburgh for some days and went to London, and from thence to Paris, 
as there was no Ukelihood of getting the papers at the time. Witness received se- 
veral letters from him when abroad, upon which he acted, and wrote to him in 
return, and treated him as a man fit to be treated with. DundonneU returned to 
England in March or April 1817, and came to Scotland about the end of June ; 
witness had to do with his affairs in the interim. When he was north in April 
foUowing, he got the creditors to give him time, and also by the advice of iVir 
John Clerk, now Lord Eldin, he got his titles completed by means of an adju- 
dication in implem^it to enable him to borrow them ; he got a loan of L.6000 
from Mr Davidson of TuUoch, the draft of which bond was prepared by his 
agent, Mr WiUiam Mackenzie, in the usual way, and infeflment made upon it^ 
and the loan got. Witness was informed that Kenneth was about to be married, 
and witness received directions to exclude Thomas from the succession, and the 
draft of the marriage settlement was prepared on that footing. Witness was sorry 
that this should be the case, and endeavoured to bring about a reconciliation be- 
tween the brothers. DundonneU afterwards took alarm again, and went to Dunbar ; 
witness at length got a meeting arranged, and the brothers came into personal 
contact, and shook hands. In consequence, witness received directions to ^Iter 
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the settlements, and to intiodace TbomM into the destinatien. Diiiidoiiiiell was 
an obstinate man when he took a resentment, and difficult to move, and he had 
appeared to have taken a strong dislike to his brother. Dimdonnell held his bro- 
ther to have violated a condition In regard to a settlement to his sister, which 
displeased DondonnelL Another cause of displeasure was the pursuer continu- 
ing to keep the stocking on the farms of Dundonnell, and thereby preventing 
Kenneth from laying down the crop ; and witness recollects having received a let- 
ter ftom Dundonnell's fiictor, Dr Ross^ stating that he could not get a peck of 
meal for the servants while Th6mas retained possession of the Mains. Another 
of the principal causes of Kenneth's displeasure with his brother was in regard 
to the farm of Achtascaild, on the Cromarty estate, upon which there was a cur- 
rent lease which they had failed to recover, and PundonneH knew that Thomas 
was concerned in withholding the lease. The pursuer removed his stocking fiom 
the Mains, and put them on this farm, and it became necessary to have an- 
other action for removing it. Witness got Kenneth to agree to put Thomas 
into the marriage-contract. He was acquainted with Dr Koy*s family, which 
was veiy respectable, and was consulted about the contract. L.600 a-year was 
settled upon Mrs Mackenzie, to which provision Dundonnell had decidedly made 
up his mind. At the time, he was upwards of I/.6000 in debt ; and from his 
expensive habits, witness consulted with Mr John Clerk, now Lord Eldin, about 
securing in the contract some provision in the family, to put it past the creditors. 
Dundonnell understood it, and was pleased with the proposal, which was at the 
suggestion of counsel. There was nothing unusual in the practice. Witness 
had frequently done so, and has always declared that the annuity should be paid 
to the wife independenUy. There is a style for this in the books. Witness does 
not think there was any cordial reconciliation between the brothers ; the breach 
appeared to him to increase. Remembers receiving instructions from Dundonnell 
about his last settlement in the year 1819, wfaidi instructions, he thinks, he re- 
ceived in a letter from Roy. He proceeded to prepare the draft of a setdement, 
but not according to the instructions ; his object was to bring in Thomas's family 
to the succession. Witness disapproved generally of one brother disinheriting 
another, as in a few years they might be reconciled ; and he had another reason, 
that Roy was his apprentice, and he did not like to make a deed in which he was 
permanently interested. Witness was never actuated by the belief that Dundon- 
nell was a weak, foolish person, and never imagined it. He despatched the 
drafts to Dundonnell himself, and also wrote to ROy on the 13th of December. 
The deed did not excite surprise, after he heard of it ; as new cause of offence 
had been recently given. Dundonnell appeared to have an affection for Mrs Ross. 
He was shy towards strangers, almost to silence. Witness had occasion to do a 
great deal of business for Dundonnell ; at same time he would mention, that he 
had not many opportunities of seeing him; only about six times in Edinburgh, 
and as many in the country ; but he bad seen him often enough to know if he 
was an idiot. He never had occasion to know any person who started back from 
dealing with him on the ground of imbecility. H6 knew that Thomas's agent 
would not pay L.ltMN) on wlmess*s receipt, dll he got Kenneth's receipt. He had 
no opportunities of knowing whether Kenneth was an educated person ; but he 
could say that he was a gentlemanly man. When he seat the draft, he explained 
his reasons for deviating from the note of instructions, in a letter to Mr Roy. 
He relied on Mr Roy seeing the settiement execnted, and had always the highest 
opinion of him. 

Cross-examined by the Dean of Facnlty-^Witnesik gave an obligation to pro- 
cure Dundonnell's receipt for the loan above referred to within a given time, and 
upon that stipulation the loan was advanced. Witness identified extracts in his 
correspondence with Dr Ross in the action against Major Hume. Major Monro 
was with Dundonnell at Inverness ; he was with him in £!dinburgh in 1816. The 
communications he had with him were chiefly through Major Monro, who went 
abroad with him in 1816, and returned with him in 1817. When the communi- 
cation was made in regard to the form of marriage-contract, the Major was also pre- 
sent. Witness identifies a letter addressed by him to Kenneth in Paris, on 31st Jan. 
1817, in wliich theie is a postscript addressed to Major Monro, as follows : — 



'' My DEA& Moviio*—! merel^nse a comer of Bimdoniiell's letter to say that 
I have encroached on yonr proYince of Mektos^ hy reoomineiiding strict eco- 
nomy and prudence in expenditure. Another such sum we cannot expect to 
St, until after Whitsunday ; and I have no doubt you will urge upon our 
end the abstaining from aJl purchases or outlays at present that are not ab- 
solutely necessary.** 

Witness identified the copy of the me^lorial laid b^re Mr Clerk in regard 
to the marriage-contract ; alsa identified a letter written by him to Dundon- 
nell, on the 19th February 1620 ; but the address on the back is not in his 
handwriting ; did not think it waa Mr Roy*8« DundonneU*s agency was re- 
called from witness in January 1822. He always understood that whenever 
Roy entered as W. S. he would have the whole business of Dundonnell. Wit- 
ness was not aware that Mr Roy took any particular charge of DundonneIl*s 
business while employed in his office ; witness does not think he would do it ; 
h^ is not aware that there are 60 or 70 letters written by Mr Roy on Dun- 
donnelPs affairs, ax^d not as his clerk, between 1819 and 1822. If his appren- 
ticeship was out by that time, he might have done so without any improprie- 
ty, although the agency was still in witness's hands. Witness thinks that 
a paper shown to him regulating the agencies is lA the handwriting of Mrs 
Mackenzie. Identifies an excerpt from his book of postages of letters relative 
to his letters with Dundonnell ; twelve letters appear to have been received 
by him from 1816 to 1818. Identifies a letter to Dundonnell in June 1819, 
Subjoining a form of mandate to advertise a farm ; that letter was for selling 
part of the property. Identifies a letter from Dundonnell in Mrs Mackenzie's 
handwriting, but signed by Kenneth. Shown another letter, which witness 
did not think to be Dr Ross's handwriting, which was a valued rental of the 
estate. He cannot say if it passed through his office. Answer to a conde- 
scendence put into witness's hands passed through his office. Dundonnell's 
papers were kept in boxes, and no inventory was made of them when they 
were given up ; it was necessary only to take a receipt for the title-deeds. At 
the time witness executed the marriage-contract, he executed a settlement in 
favour of Thomas, which has been since stamped. Dundonnell objected to 
the expense of stamps, as he wanted to avoid court lawyers. 

Re-examined by Solicitor-General — The rental of the estate ^was supposed 
to be Ii.l500, and the sum settled on Mrs Mackenzie was supposed to be what 
the lady would be entitled to at any rate. When he wrote the postscript to 
Major Monro, he thought the Major might have considerable control over 
Dundonnell in preventing him from spending money unnecessarily, as he 
thought the Major did the out-of-door business generally, in consequence of 
the corpulency of Dundonnell. He thought the Major stood in awe of Ken- 
neth, who was a good mimic, and used to quiz the Major. Witness would 
have required a mandate from any client ; he could not sell any man's pro- 
perty without it. 

The Solicitos-General produced Mr Roy's indenture^ the dis- 
charge of which is dated 7th June 1820. He then put in the follow- 
ing documents :— 54 letters holograph of Dundonnell ; 81 signed 
by him, but not holograph ; 577 letters addressed to him by third 
parties ; 95 deeds to which he was a party ; 74 bills signed by 
nim, extending in value to nearly L. 12,000; 215 receipts signed 
by him, of which 33 are holograph, covering a value of L.3500 ; 
70 receipts granted to him by other parties to the amount of 
L.3700. 

The following letters, principally holograph of Dundonnell, were 
then read :— 



i 
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LETTER — Kexketh Mackenzie, Esq. of Dundonnell, to Mrs 
GiLLAiTDERS, Castle Street, Inverness. 

Aberdeen, 24ih January. 
(Post-mark, Aberdeen 25/A Jan. 1808.) 

Mt deak Aukt^I take tlie liberty of writting you those few lines to in- 
form you of my present situation, which I hope you will not be offended at 
me for acquainting you. I was at my cousin Abiey marriage, who married, 
Wedsenday last, one Mr Chyne, a very rich man, and set away immediately 
for Edinburg. I went along with them 30 miles, and was not willing to part 
with them. My uncle left Aberdeen this very day. My dear Aunt, I have 
not heard from my father since Mr K. came ; the cause of it I do not know. 

I am very ill situated at present with Mrs Kennedy — God knows how I 

have no life with her, — she has left me so broken-hearted, that I think iqy 
very life a burden on the face of the earth. I have not acquainted my father 
of it ; even suppose I should do it, he would not believe it ; — ^many a one did 
not meet with such difficulties as I have put an end to their life. — ^The only 
worthy friend I have has Mrs Mackenzie, Breda, who is a very kind friend. 
I don*t know what I would do for her. I wish to know your advice what I 
shall do, for wether my father g^ves me lieve or not, I shall not stay here lon- 
ger, because I intended to write you about it. My whole desire is the army ; 
a commission is very easy gotten just now ; and if my father does not get it, 
I shall not refuse an offer I /have just now ; however, I have three months 
notice, and if you don't approve of it, mention it in your letter to me, say to 
a friend. I should have written my cousin Frank, but something always put 
me out of the way of writting him ; however, few likes him so well as Ken- 
neth does. Wether he believes it or not, that is my mind all at once. I 
trust you will write. Dear Aunt, in the course of the n/ext week at farthest. 
I have nothing more to say just now. Give my compliments to my dear 
cousin Frank, to Miss Abigal, and Alexander, and all enquiring freinds. I 
am your faithful freind till death, (Signed) Kenneth Mackenzie. 

Ecuse my bad writting and spelling. Direct to Mr Kennedy charge. 

Mrs Gillandersy Castle Street, Inverness, 

LETTER — Kenneth Mackenzie, Esq. of Dundonnell, to Mrs 

Mackenzie. 

Dundonnell, IQth November 1823. 

My own dearest Isajbeli^a,^! received both your welcome letters nearly 
at the same time, which made me quite happy to find you were well, for I 
dreaded something when Kenny Brown did not make his appearance before. 
Muckle Bell came bouncing into the parlour, where my mother and I were 
going to take a nap after dinner, — I thought it was my own dear Isabella 
that had come. Bell is always the first to make the most minute enquiries 
after you of all you left, for I believe her t^e swiftest of them all. Little 
Kenny is quite well — Granny and him great friends,—- she makes as much 
about him as some other person I know ; — there is none like Kenny in my 
mother's opinion, he is so affectionate, and so attentive, she never saw the 
like of him. Tom left here upon Friday last for Findon — ^he has a severe 
boil upon his cheek since you left here — I hope you had none of them. You 
will be sorry to hear that the George of Ullapool was lost upon the English 
shores, — two of crew drowned, and four saved ; one of them that was lost, 
was an aunt's son of muckle-nosed Rory — the other from Ullapool, two fine 
young lads they were ; one of them that was saved is a son of Duncan Roy 
at Airmach, brother to the lad that was saved in this loch. The poor Big 
Strath merchant has lost his wool, for it was on board of the George, so that 
I am obliged this day, owing to the quantity of butter for smearing, to send 
down the country for Irish butter, six stone. I am going to send to Findon, 
till Tom gets it. — Black Taylor is to send also, — ^there is not a pound to be 
had in the country. We are getting a grat deal of small herrings — some 
boats get six or seven barrels, the Doctor's yair got 150 barrels in one night 
— Friday last. My sister made me send for two horse-loads, which I did; 
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they could not ^t them all disposed off in one day, and, before the next morn- 
ing, came the people around — stole upwards of eighty barrels of them — only 
think of their greed. How truly sorry I was to hear of serious accident that 
befel Robert. I trust he is greatly recovered by this time. I am so happy to 
find you so gay as to have been at the harvest home ball — our own one was 
stupid enough. Mrs Mackenzie, Finden, is put Bell Mackie mad — she is got 
a spider gown, white petticoat ; you never saw such an idiot as she is with it. 
I am so happy at hearing Mem is so well, — long continuance to her, 

Our crop of potatoes will be in to-night or to-morrow at farthest, an 
miserable it is. I think I have given you all my news. You say you wished 
Campbell to have come, should have come I would have turned him back- 
again. I have not missed his absence in aney way, and have been as well at- 
tended to as he could have done. Miss Mackie is the only one that misses 
him, and if was here, poor little Kenny would not be so well attended to — she 
is very careful of him, to do her nothing but justice, for she is well watched 
about him. I trust in God you will be home next week at events, and acc- 
quaint me when I shall send the baggage horses. I hope you will spend a 
night with Tom, and call at Arcan* cottage and Miss Clune^s. My mother 
joins me in love to you, Mem, Lucy, Mrs Fraser. Remember me to the 
Tulloch*s. You will bring some yards of prints. I need not mention any 
thing, you will think of all these things yourself. Now my dearest dear Isa- 
bella, from your affectionate husband, 

(Signed) Kekketh Mackenzie. 

P. S. — ^All the lasses send their blessings to you, Flora Kate. 
Vitriol and potashes, Mary says, are wanted. My love and blessings to, 
and a kiss from Kenny, and a thousand from Kenneth Mackenzie. 
Miss Baby is arrived at lUanse^ 

LETTER.— Kenneth Mackenzie Esq. of Dundonnell, to 

Mrs Mackenzie. 

Findony 25th February 1824. 

Mt Dearest IsAHEtLA — ^I hav6 almost despaired of your coming here, 
and going to set off for Treetown. Campbell has returned this morning, and 
left Mem quite well. I had a letter from Robert, and, as usual, no alterna- 
tive but Scott left to us ; but I am determined he or no one shall have the 
management of my business, as long as I can sell off every rig of land sooner 
than be in his reverence or mercy. My dear Isabella, I long very much for 
your arrival, as you are the only comfort left to me, and trusts that poor little 
Stirky is better, and will be able to come along with you. I went on Satur- 
day to visit my old, good, and kind friend. Major Munro, who hugged and 
kissed me, to astonishment of his little wife, who is a kind little soul, free of 
all affectation or pride. I was quite delighted with them both, and such a 
beautiful little baby — it like a painted doU. I thought we would back here 
to dinner, but that was quite out of the question. I hardly could get away 
the next day, but with the promise of returning to spend some days with on 
our return. She is the one of all yet I have seen you would be most at ease 
with. Tom Ord was with me. She is most accomplished little creature. I 
had received from Captain Sinclair, and pressed me hard to spend a day with 
him, but you know that I would decline that then on Sunday, rather than re- 
turn earlier than usual to dine here. We went the length of Cromarty to 
▼ist Cleopatra, who was so kind that she was near to devour me with kisses. 
I cannot tell you the attention they paid me. We visited Mr Macdonald, the 
dei^gyman, and was not at home — he went to see Montgerald, who is 

not likely to live any time. Mrs Macdonald was very kind, and said how her 
husband would regret he was not at home. They inquired kindly for my 
mother, and she was amissing. Now, my dearest Isabella, I hope you will be 
here immediately, fori shall be quite out of humour till you arrive, and impa- 
tient till I hear of you. Give my love to mother. Miss Baby, poor little dear 
Kenny, Ballea, Jean Cook, and all the. rest. May God bless you is the sin- 
cere prayer of your affectionate though cross, 

(Signed) Kenneth Mackenzie. 

I retained Sandy Grant till now, as going to leave here i it is time, now two 
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oVloek. Mind to poor Flory, Peggy Bain, and all ; the Ood bless yoo, my 
dear. (Signed) Kekketh. All here under this roof^ join in kind love to 
you aJL 

LETTER — Kexxeth Mackenzie, Esq. of Dundonnell, to 

Mrs Mackenzie. 

DundonneHf Sundap Afternoon. 

My deak Isabella — The shock to me was very great, as you may sup^- 
pose ; — my poor little darling to be no more, has distressed me veiy much, 
and the cause of her departure from this world of troubles, has, in every way, 
distressed me more and more. I am now, thank God, a little more composed 
than when they left me. I am afraid my poor mother will never g^t over the 
shock — and to think of her poor mother, the tidings will have a bad effect 
upon her — I am sure I am sadly distressed ; — ^what a cause of thankfi^lness to 
me, that you are with my mother on this distressing occasion. You will be 
so good as send Mary with little Abey ^p, as there will be no way for her 
down. Oh may God bless you for your kind consideration for them in dis- 
tress. I am your ever affectionate husband, though distressed at this moment, 

(Signed) Kenneth Mackenzie. 

LETTER-KENNETH Mackenzie, Esq. of Dundonnell, to 

Mrs Mackenzie. 

My daklino Isabella — I am so happy to see you in such health and 
spirits, that it makes myself much better. Oh may He that is able to strengthen 
the soul and body, give you peace, love, and happiness, with your ever affec- 
tionate, 

(Signed) Kenneth Mackenzie. 

LETTER— Kenneth Mackenzie to Miss Mackenzie, London, 

(now Mrs Mead.) 

Fourhouse Barracks, \Q(h December 1813. 

My dear Cousin.— I received your kind letter some days ago, which gave 
me a great deal of pleasure to hear from one who has always befriended me ; 
I had several letters from my father since the death of my brother Sandy. Poor 
man, he is in the greatest distress, and begs of me to quite the army and com- 
fort them. Oh, what changes. Providence, I hope, will open his eyes, and 
shew him what he is heaping up money for his children that may never enjoy 
it; he sees liis folly now, when, alas, it is too late, showing and indulging some 
of his children in every comfort, and leaving others to doo the best they can 
for themselves. Providence saw too well tiiat he did not care what would 
become of me, and he always expressed himself in that foolish way, and that 
will always make me think less of his friendship now, not but I should like 
my parents, but they have used me orue/y, and never would hardly allow me 
the comforts of life. They never asked me before to go and see them, and I 
shall now make them feel the distance theiY keep me at. Sandy died upon the 
night of the twenty-first, and your cousin,' Mrs Ross, was delivered of twins 
upon the night of twenty-sixt, and are both doing very well. The one of the 
boys is called after Sandy, and the other the Doctor's father, Donald to name; 
she is doing quite well, both she and the boys ; I hope they will be a comfort 
to her and us all. She complains very mucu of her father's unnatural conduct 
towards her. She has never repined nor given him the smallest trouble since 
she married ; he never as much as given her a pound since she left him, nor 
did he settle anything as yet upon her, so you see what a parent he is ; but I 
am determined nid to quite the am^ to live like a slave with him ; no, I should 
sooner do aney thing than be in his reverence^ and show him that I have a spirit 
above them, to go cringe to them now. No doubt, but I shall have plenty of 
prof essed friends now, that spoke of me in a different way before ; I shall al- 
ways treat them with indifference ; he did not tell me who was at the funeral, 
nor smey thing about it ; my sister seems anxious that I should come and see 



DUNDONNELL CAU6B. 121 

her ; no wonder, only think of me being four years from home, and beii^ so 
near them, and my father never asked me to come ; and if I go now, it would 
he only for four months. I am in great haste just now. I hope you will 
write me soon. I remain, my dear cousin^our very affectionate, 

(Signed) El. Mackenzie, Capt. Invr. M. 

P. S. — Excuse haste. 

LETTER — Mr Thomas Mackenzie to Kenneth Mackenzie, Esq. of 

Dundonnell. 

Teanassie Cottage, I2th April 1819- 

3Iy dear Brotheb — According to your desire I purchased you four 
cows at Captain John Mackenzie's sale at Ardvail, and trust they arrived 
safe and gave satisfaction ; they certainly were amongst the best, and would 
have bought the number you wanted, but that I could not get so many suit- 
able for you. , I enclose the account which was rendered me of them, and beg 
you may remit me your acceptance for the same, as they are pushing me to 
render them bills for the amount of my purchase. — (I would have given them 
my acceptance for your purchases, but that you told me you preferred to ren- 
der your own.) Mr Urquhart rendered me an account, which I beg leave to 
enclose you, being for the grazing of the two little hoi-ses, I really think is 
ridiculous, being more than they are worth ; — ^the first year's grass he makes 
the charge for, was given me by John Maclean, Auchinivie, and I really 
take upon me to say, <he had not your sanction" for makiag the charge, at all 
events, for what is beyond rime or reetson* 

I am going to ask a favour of you, which I hope you will grant me, as you 
may rest assured you will be perfectly safe in so doing ; at all events, I trust 
you will not be offended at my reques4;ing it, * That you enter as one of my 
securities, in a casli-acccunt which I propose getting with the British Linen 
Company, for L.600,' as I am on the eve of taking another farm, which it 
will cost me a considerable sum to stock. If this is agreeable to you, it will 
be doing me a fp vour ; if not, you will please let me know in the course of 
post, so as I may make* arrangements to get some other friend to do it for 
me, but I certainly would prefer having you as one of the number, to any 
other person. 

I was glad to hear, by Urquhart, that you was getting quite stout, and that 
you were all improving in health. Our poor mother has been .very ill when 
I was in the Highlands, but is now beginning to recover. I fancy you would 
have heard that hopeful A by served a Summons upon her mother, Alexina, 
and Meg Clunas, for pretending to keep av/ay her clothes, which she ordered 
to be sent to Castle Hill, and they had her letter desiring the same to be 
done, and Sandy Post signed it as proctor, and Tom Paterson for his spouse ; 
they are all love together, living in the greatest style. The maid is sent away 
to Edinburgh, in a way that promise much future happiness to Aby, and fill- 
ing up the vacant space in the cottage. Anne and Dody are well, and unite 
with me in kindest regards to you, Mrs Mackenzie, and Miss Patty ; and I 
remain, my dear Kenneth, your's affectionately, 

(Signed) Thos. Mackenzie. 

I M l 

LETTER — Mr Thomas Mackenzie to Kenneth Mackenzie, Esq. of 

Dundonnell. 

Inverlael, 24ih Map 1822. 
My dear Brother—^ report having been made up by the accountant, 
in the process of Count and Reckoning, at the instance of Dr Ross and his 
wife against me, for payment of her share of the estate or personal property 
of our late father, I find that there is a claim against you for the half-year's 
rent of the estate, and other items, of which you have annexed a copy, 
amounting in all to L.999, 18s. 6d. 

When this matter was laid before Mr Cranstoun, he gave it as his opinion, 
that you were liable for the same ; and this opinion is further fortified by the 
report of the accountant. In this situation, I trust you will be perfectly satis- 
fied of the justice of the claim, and direct your agent to settle the same with 
me, as soon as possible. 

Q 
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Tliis ifl absolute necessary in my present situation, especially as Dr Ross 
has arrested all my funds, which has proved most injurious to my credit, and 
been attended with much loss. 

I never could have any objections that he should get what is truly due to 
him, in right of his wife ; but I consider it extremely hard, that all my funds 
should be locked up without doing the Doctor the least service. 

I beg to hear from you, p. bearer, who I send on purpose with this letter, 
so to know your determination. With best wishes to you and Mrs Macken- 
zie, I remain, my dear Kenneth, affectionately your's, 

(Signed) Thos. Mackekzie. 

(Addressed) Kenneth Mackenzie, Esq. of DundonneU, 

Amount of the Rental of the estate of Dundl. - - L.1428 jO 

A half, - 714 

Interest from Martinmas 1816 to Whity. 1822, - - 196 7 

L.910 7 
Half of Taxes for crop 1816 - - L.33 16 64 
Interest to Whitsunday 1822, - - 8 16 oj 



73 Barrels potatoes, at 78. lOd. - - L.28 14 10 

80 Do. lime, at 28 8 

Interest from Martinmas 1816 to Whitsun- 
day 1822, 10 21 



42 14 7 



46 16 11 
L.999 18 6| 

I have got a promise of some fowls for you from Mr Nicol. 
(Address^) Kenneth MeKkenzie, Esq. of DundonneU, Dingwall, 

LETTER — ^George Mackenzie to Captain Kenneth Mackenzie. 

DundonneU, 3lst January 1814. 

Mt Dear Kenneth — I received your letter of the 8th January, and hear- 
ing from you again, and your being in health, gives your mother and me the 
greatest joy and pleasure, that any thing in this world can give, though, 
my dear Kenneth, you seem to misinterpret what I wrote you or meant, in my 
last letter to you. I never supposed any thing I said was true ; and I sincerely 
think, those who might have said it was incendiaries more than friends ; so^ 
my poor Kenneth, rest fully assured, that your mother or I never gave the 
least belief to it, and I hope you'll always conduct yourself with prudence and 
becoming sense, and though we had the misfortune of loosing your beloved 
brother, I hope and trust in God you'll endeavour to come as nigh to him in 
prudence and behaviour as you can, and shew the world you have good natural 
parts ; though you have not his parts or abilities, yet still you may act prudent 
and be a good countryman, and be thought of by those you associate with, 
and manage your own affairs with prudence, which will always make you be 
thought of — so give up every thought of my not being equally fond of you as 
I have been of your dr. beloved brother, who left this world universally be- 
loved and esteemed by all ranks of people — and I hope this will be the case 
with you, if God spares you. I was uneasy at not hearing from you sooner— 
yet still we are happy to hear from you by last post, our communication with 
Dingwall being shut up with a great fall of snow. Your not thinking of 
marrying this young lady you allude to confirms your good sense to me, and 
I hope you'll always keep yourself a single man, and not engage yourself in 
the least with such by word or write, or any other way — ^it's hard saying what 
sort of a woman she might turn out in point of fortune or otherwise, — and if 
you live for any time, you may look for such, as a woman with seven or eight 
thousand is quite common to be had in several places, where the man shews he 
can support her — I mean, has a fortune of his own to challenge such. We are 
like to have a peace, and I think Britain can have it on their own terms; so, 
consequently, the militia will be reduced, so you'll remain as you are, tiU we 
see what will be done or March passes ; and if the militia is kept up, you and 
I will think whether or not you'll abide by them any longer, as your mother 
and I wishes much to see you here or March passes, if the weather is good, and 
will obtain three months for leaf from your friend Colonel F. W. Grant, with 
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whom I dined three yean ttgo in Inyemess. We are all in this house as well 
as could be expected ; we daily get up, but for a month we have an uncommon 
fall of snow ; never had longer since my memory, — ^we have not crossed this hill 
for weeks past. Our provender is very scarce-— almost done — and the harm 
not yet over. We got a small break this day. I hear frequently from Thom ; 
he makes a good use of his present opportunity, and he is widi a very good 
man, with whom he continues till June 1st, being then twelve months. I saw 
Lieutenant Macleod here at your brother's interment ; you are much obliged 
to him ; he giv^s you a great character ; he lost his wife about a month ago ; 
he went to join his regiment, and carried his eldest boy with him. I have no 
news but what you see in the papers. Highfield and AUangrange were the only 
gentlemen from the Low Country that attended at your brother's fiineraL 
The banker and Ord was called. Ord could not attend, and the banker was 
at Edinburgh, otherwise would have been here. We had then a storm of 
snow. Freends of Kirktown all well, and all our neighbours around us, they 
are often coming to see us. Your friends at Inverness, through the country, 
are well. Your mother desires your kindest love to you, in which I join to 
our good friend Captn. Monro, may you and him in our sincere wish. I re- 
main^ my dear Kenneth, your affectionate father, to serve you, 

(Signed) George Mackekzie. 

P, iS^._Be sure to write me every second post. Your mother join me in of- 
fering you and Captain Monro the complss. of the season, and a good spring, 
attended with health and happiness. 

The following passages from the re-revised condescendence of 
the pursuer were also read : — 

He was not only destitute of the ordinary acquirements for a person in his 
station, but was considered by all who knew him as a mere fool, destitute of 
such natural capacity as was necessary for the management of the ordinary af- 
fairs of life. 

He conducted himself there, at Aberdeen, however, in so very silly a man* 
ner, and got into such low habits, proffering marriage to common prostitutes, 
that it was found absolutely necessary to bring him back to Dundonnell, where 
he remained for some time. He first obtained a commission in the Ross-shire, 
and afterwards in the Inverness-shire militia ; but while in those regiments, he 
was not only incapable of comprehending or going through the ordinary mili- 
tary duties of his station, but in his whole conduct he continued to exhibit the 
utmost silliness ; and he was regarded and treated by his brother officers, and 
all who knew him, as a mere fool. His mind also became weaker and weaker, 
by continued habits of low debauchery. 

At Fort George he was inveigled into a marriage with the said Isabella Co- 
lina Roy. This marriage was not approved of by his mother, or indeed by any 
of his relations, who considered that a person so weak in mind ought not to 
marry. 

He exhibited a state of mental incapacity both negatively and positively. He 
took no management of his affairs, wrote no letters, and read no letters ad- 
dressed to him. These were always opened, read, and answered by his wife, 
. by whom every thing was managed without consulting him. He engaged in 
no pursuit of any kind, and took no interest in the ordinary affairs of life. 
He spent the greater pai't of his time in the kitchen and servants* apartments, 
with his own servants, with whom he associated and held all such confidential 
communications as he was capable of making, and to whom he made all hia 
complaints. His chief, and almost his sole employment, was in the feeding 
and rearing of poultry, for which he used occasionally to obtain grain by 
stealth. He usually kept upwards of two thousand cocks and hens ; and his 
greatest delight was to have many of them about his person, perched on his 
head, or on his breast, in which plight he frequently received visitors. 

He used to shed tears and take to bed when any of his favourite fowls died, 
and, in short, in his whole conduct, he exhibited the most drivelling and 
childish imbecility. 

Mrs Mackenzie also shewed every attention to the pursuer. 
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Although Dundonnell was living in affluent circumstances, yet Roy and his 
sister, taking advantage of Dundonnell^ s weakness, impressed upon him a 
contrary belief, and kept him in a state of intimidation, by falsely holding out 
that messengers were in search of him, in order to apprehend him for debt. 

The following excerpt from the summons^ page 13^ was likewise 
read : — 

He was under the complete influence and contr<kl of the said Mrts Isabella 
Colina Roy or Mackenzie, his wife, who surrounded him with creatures of her 
own, and kept him in a state of such perfect thraldom, that he was incapable 
of resisting any measure which she thought proper to dictate to him, however 
contrary to his inclinations, even when such measure was within the limits of 
his capacity. That in keeping the said Kenneth Mackenzie in this state of 
subjection and thraldom, the said Isabella Colina Roy or Mackenzie was 
aided aiid directed by her brother, the defender, Robei*t Roy, a person to- 
wards whom the said Kenneth Mackenzie enteitaliied the greatest dislike, and 
for whom he expressed the utmost apprehension and abhorrence. That the 
foresaid deeds, which had the effect of disinheriting the pursuer, the only bro- 
ther of the deceased, and the representative of an ancient family, and of giv- 
ing the benefit of the succession to the said Robert Roy, a total stranger to the 
blood of the deceased, were prepared by the instructions and under the direc- 
tions of the said Robert Roy, acting in conjunction with his said sister, and 
without any instructions at all from the said Kenneth Mackenzie. 

This closed the evidence for the defender. 



The Dean of Faculty. 

May it please your Lordships. Gentlemen of the jury. That you 
can have arrived at this stage of the case without some impression, 
and some inclination of opinion^ is not in the nature of things^ and 
would argue that you are deficient in that intelligence and con- 
scientious attention which you have exhibited in the course- of 
this case. But undl you hear the reply of the pursuer, the case 
on which you are to deliberate is not fuDy before you : and you 
will remember that the defender himself has told you, and justly, 
that the reply of the pursuer is essentially necessary for the r^ht 
understanding of the case which you are to try. I wish in the 
outset to tell you, that neither you, nor, I am persuaded, the 
Court, can yet know the irresistible strength of the pursuer's case ; 
for, on the evidence and productions of the defender, there arises 
a view of this case so irresistibly clear, that I shall consider my own 
intellect as gone if I cannot carry it home with conviction to 
your minds — a view which you have not yet been called upon to 
consider, and which has not yet been presented to the Court. 
It is only when the case is closed, and when you are enlightened 
and aided by the directions of the Court-— calculated and intended 
not TO fetter and control, but to assist you — ^it is only then that 
you are in a situation to proceed fitly to discharge the most solemn 
and important duty that can devolve on man — to administer faith- 
fully and righteously, justice between man and man. 

There is much in this case of statements and misrepresentation 
that have been introduced by the defender, which I think foreign 
to its merits. You are tola, as if that were to bolster up the 
case, that appearance is made here, not only for the defender 
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Mr Roy> but for the trustees who are defending the deed of Dun- 
donnell^ to whom it is said guilt must attach by your verdict — ^as if 
you were to be withheld and deterred from stamping your opinion 
on these infamous deeds by being told that the uncles and rela- , 
tives of Roy were trustees acting under them. What have we to 
do with their notions or opinions more than with those of any other 
defenders in the case ? You have been told also that, after ail, 
this estate is not worth the contending for — and (after it has beeil in 
the management of Roy and the trustees for years,) that it is loaded 
with debt, and that there is an annual deficiency, and that t)iie 
matter in dispute is not worth the contention. We take bur 
risk. We are desirous to recover the estate of Dundonnell, 
knowing that in the day of reckoning we shall not fail to be be- 
nefited. The defender is struggling to retain it, and you may be 
assured that it is an object suAciently important to both parties. 
Mr Roy, forsooth, so says his counsel, would be perfectly ready 
to surrender and give up the estate — ^he is willing to throw up 
the name and prospects of Mackenzie of Dundonnell, or any be- 
nefit that he could hope to get from it ; but alas ! for the un- 
fortunate Roy, the trustees, we are told in the same breath, and 
by their counsel in his other character, cannot do it ; the other de- 
fenders won't join in this notion ; and so, when you are told of Roy's 
willingness to give up the estate on the one hand, on the other 
you are shown its absurdity by being told that it cannot be done, 
{loy is said to have at stake the interest of character. He has 
80. And you will see in the course of the examination of the evi« 
dence how he will come out, even on his own evidence, pure or 
tainted, from the history of the concoction of the deeds in question. 
On some important points the Solicitor- General and I are agreed, 
or rather on some important principles ; in regard to other still 
more important principles we widely differ. I admit that under 
the issue which you are to try I must satisfy you that these deeds 
are not the deeds of Dundonnell. I undertake that burden, and 
> I come before vou in that predicament. I admit that. It holds 
of every deed that appears to be regularly executed — even the deed 
of the most notorious lunatic that walks the streets — even of Ge- 
neral Brown himself — every deed, I say, that appears to be re- 
gularly executed by any man who has not been cognosced, has this 
presumption in its favour, if so executed. Again, I admit, in the 
fullest terms, that every man in the possession of his property — and 
in possession of the mind which law and reason require for its dis- 

Eosal — ^has the most uncontrolled right to leave it to wfiomsoever 
e chooses : however ungenerous may be his act, however obnoxious 
to all the feelings of human nature, if he has the mind requisite 
to exercise his judgment, his right to dispose of his property as he 
pleases is unquestionable. All this I freely admit. But what do 
we gain by all these views that form the subject of so much de- 
clamation ? Is not the question for you to try, whether the de- 
ceased was in the mind that enabled him to execute such deeds, 
and Avhether they are not the deeds of Mackenzie of Dundonnell ? 
We are now not in the question of presumption, but in the trial of 
the fact. 
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Yes ; but under this issue there is another and a most serious and 
weighty question. You have not merely to try the case in regard to 
the capacity of Dundonnell to make a will — ^you have not to try the 
case in regard to his capacity to understand certain propositions^ or 
to exercise his mind with reference to any simple matter that may 
be laid before him for this purpose ; but whether^ taking the whole 
way the deeds were set about, this particular instrument — ^these 
settlements of his estate — ^these deeds which he was made to sign— 
whether they were understood and comprehended by him, and 
whether he had mind for the particular acts he founded. Not that 
I mean to say that it was necessary that he should understand 
the legal pjiraseology more than any other man, trusting as to what 
is matter of form, not matter of substance, to the respectability of 
the men of business whom he employs. But you will have to con- 
sider whether all that is here, which is matter of substance,-— 
that which is the volition of the party, the act of mind, — ^namely, 
the destination and settlement of the property — whether all this 
was understood by this man ; and if you doubt of that — ^if he did 
not understand the thing done by these deeds, it is of no conse- 
quence to tell me that he was of a disposing mind. Very recent 
cases have occurred in the House of Lords where the judgment 
was given in favour of the pursuer in a similar action, wherein it 
was found by the jury that the testator was of sound and disposing 
mind, and also that he did not know or comprehend the nature and 
object of the particular deeds which he was made to execute. 
One of these cases is Russell against Watson. To the extent of 
the benefit given, to the extent of the object upon whom these 
benefits are to be conferred, to the extent of the powers given 
under these deeds, of the dependency of the one act on the other— « 
of the rationality of the deed done, in short, in so far as the con- 
sequences of the act are concerned ; all these things you know it 
is essential that you should understand, before you yourselves can 
say that you comprehend any particular deed you are made to sign. 

On what grounds, then, are you to measure the capacity ? There 
we differ as widely as parties can differ. The defender says you 
must prove Dundonnell a natural born, complete, slavering idiot, 
without a glimmering of reason or sense, incapable of expressing 
the ordinary feelings of human nature, except those likings and 
dislikings which seem to be the only measure, according to the op- 
posite party, of the portion of intellect necessary to one of the 
most important acts of a man's life ; or you must prove, the defender 
says, that if there was great facility, that there was also great cir- 
cumvention and imposition in the way in which the deeds were ob- 
tained, and that no degree of imbecility short of absolute idiocy, 
which was his counsel's continual expression, is sufficient of itself 
to destroy the will of a man's affairs. It was stated that it was 
enough if the man had likes and dislikes, and that no degree of 
imbecility in the ordinary sense of the term — ^no degree of facility 
and wesucness short of idiocy was sufficient to destroy the deed 
without fraud or imposition being actually proved. That I shall 
be able to show the imposition and circumvention, from the de- 
fender's productions, as to the way the deed was obtained, I have 
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not ike smallest doubt : but I demur to bis doctrine tbat every 
man^ removed in tbe slightest degree above the condition of tbe 
idiot that walks an object about the streets^ is capable of dis- 
posing as he pleases of the property that is left to him^-of 
sundering ana destroying some of the dearest rights in human 
nature^ and of creating the utmost misery and degradation^ be- 
cause^ forsooth^ he is removed but one degree above a common 
idiot ! I cannot conceive anything more monstrous^ more dan- 

ferous^ more alarming to the interests of mankind^ than such a 
octrine as this ; and I ask you^ what safety is UieFe for some 
of the best interests of human life^ and most sacred claims of hu-> 
man affections, if you were to allow these views to overpower your 
common sense, and admit that a mind but one degree above ioiocy 
is sufficient to enable a man to say, I will leave the estate and 
honours of the house of Hamilton to a man, a stranger to the blood, 
and a stranger to the name of that princelv house ? That is not 
the view which the law entertains, — ^that is not the language of 
common sense. I do not mean to trouble you with more than about 
two sentences in all on this branch of the subject, and only for the 
purpose of showing you the principles of law by which such mat« 
ters are settled, ft is a judgment delivered by Lord Tenterden in 
the House of Lords, upon the 16th March 1829, aided by the 
powerful mind of Lord Plunkett, in the case of Ball and Manning, 
where it is said, 

'^ It is for your Lordships to say whether it is not contrary to common sense 
and sound reason to hold that such a degree of understanding as would enable 
a person to learn the letters of the alphabet when taught, and to read a paper 
when presented to him, which children of three years old are able to do, is 
to render him capable of executing a deed. Of late years the inquiry has al- 
ways been in law, whether the person is of such sound mind and memory as 
to be capable of knowing the effect and consequences of his acts P That is 
the very question the learned judge in the outset mentioned to the jury as the 
question for their consideration—- was he of sound mind or not ? He is quite 
correct in telling them that it is not necessary he should be without any glim- 
mering of reason ; that would be to make him an idiot, which cannot be done 
here, either according to ancient or modem practice of the law." 

Observe how these words tally with the very words of a most 
intelligent medical witness whom we examined in this case — and 
whose expression as to Dundoimeirs incapacity of judging of the 
consequences of his acts, was rediscribed by the Lord Advocate as 
the pedantry of his profession, and as an absurd test of the capa- 
city to make a deed. It is the test of the Chief Justice of Eng- 
land-—'' Was he of sound mind or not, capable of knorvins the 
effect and consequences of his acts ?" the judge says ; and still 
more so surely does this apply, if it turn out to your satisfaction 
that in the preparation of these deeds he was not left to act for 
himself. Then he goes on to say — '' And that as one test of such 
incapacity, the jury were at liberty to consider whether he was 
capable oi understanding what he did, by executing the deed in 
question, when its general purport was fully explained to him." 
Surely that is a correct test of the ability of the party. Whether 
he is able to understand a particular paper presented to his mind, 
whatever it may be^ is a test of his general competency and general 
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ability. But what is of more consequenoe^ it is tlie best test in try- 
ing whether that particular paper was truly his act and deed. 

Hence it was admitted by the defender that the rationality or 
irrationality of the deed done is a matter of the highest import- 
ance in such a case as the present^ not abstracted indeed from 
the evidence of capacity ; but it was admitted that the rationality 
or irrationality, taken in connection with the whole evidence 
of the ca^e, is most material in the consideration of the question 
"before you. It was stated that the causes of the feelings which 
lead to the acts done are wholly immaterial to the case ; but how 
the rationality is to be judged without the causes or motives which 
are supposed to have affected the mind of the granter, and to have 
led an mtelligent man to the acts done, is beyond my comprehension. 
The causes are most important, because they go to decide whether the 
feelings entertained were rational or not—whether he was capable 
of exercising that reflection and judgment which would show that 
he was actuated by a motive reasonable in itself, or indicating the 
exercise of rational intellect. The matter of preference, the likes 
or dislikes, a sort of affection for one person and aversion to 
another, — ^where are they so strong, except where reason, judgment, 
and every thing else is weak ? Have you ever seen an idiot that 
had not the strongest dislikes and the strongest predilections ? — 
who would not be found to say, '^ I hate such a person, and I like 
another ; I will withhold what I have from this person, and give 
it to another ; one laughs at me, the other coaxes me, is good to 
me, feeds me ;" — ^the idiot may not be incapable of entertaining — of 
expressing such feelings. But that is not understanding the effe<Jt 
and consequences of his acts, which is necessary to give him that dis- 
posing mind, without which the free right of disposal of property 
would be a curse, if it were not so restrained by law 

But there is another principle, and a principle of vital import- 
ance in judging of such a question as is now before you. The man 
must be left in the free right of disposing of his property. But 
there is an important jealousy of law and common sense entertained 
against the interference or agency of the parties interested in the 
deed ; and a jealousy stronger than it is possible for my words to 
convey to you, but which your own feelings ^vill enable you to un- 
derstand, when that party who is assisting and interested in its pre- 
paration is a person of the legal profession : — ^I say so emphatically, 
because of the confidence which is placed in him. The opportunities 
of imposition to such a person are numberless and incalculable. The 
unlearned cannot defend themselves against his skill — ^the unwary 
are an easy prey from their trust in him, and have no protection 
against his wiles and contrivances. He sets about the matter with 
a view to the day of trial — ^his letters are prepared for the pur- 
pose of subsequent exhibition — he has the prospect of challe^ge 
before his eyes — and he has the means of preparing every thing 
with a view to subsequent investigation. The unlearned man is 
wholly in the hands of the cunning attorney, and the prospect 
and interest of others are fearfully at stake when his means and 
opportunities ^nd powers of imposition are aided by his experience 
and knowledge; and it is impossible to figure the risk and danger 
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tihat yrovld arise if jeu did not entertain the highest jealons^r 
•gainst an attorney who tries to get a settlement in his own fiivour 
when no one Is present to interfere, and who selects the agent to 
prepare the deed, thereby disinheriting all the man^s own rela- 
tionsy and leaving his property to others who are strangers to bis 
blood, his country^ his connexions, and Mends. It ia impossible 
for you to entertain that jealousy too strongly *y and when such a 
person is present and privy to the whole transaction, and when no 
one can tell what passed, or give you a hint of the dialogues that 
took place, as in tlus .case, between Dundonnell and the disinter*^ 
ested Roy, the law requires from the person supportioig the deed 
undoubted, clear, conclusive evidence, not only of the man's natu* 
ral capacity, but that in the preparation of his deeds he did knbw 
and understand what they are intended to effect. In the courEs 
where these matters are well mediated, and every word of the 
judge well considered, it has been ably stated by the judge, Bir 
John Nicol, whom my learned friend quoted^ *' The cases thus 
show how extremely jealous the law is to {Hrotect the unwary 
against undue influence and control. . Where that relation of 
confidence exists, and where the party frames the instrument for 
his own advantage and benefit, tevery presumption arises against 
the transaction. As in the case of an interested witness, it is not 
necessary to prove fialsehood ^ — a court of law will not hear him at 
all. So, in the case of such an executor, it is necessary to prove 
fraud and circumvention— he must remove the suspicion by clear 
and satisfactory proof.'' 

Again. *' Now then commences the most important branch' of 
the case — ^the origin of the act itself-— the proof of which act 
(from the view already taken of the history) t^uires to be clear 
and direct. There are, indeed, some subsequent grounds of sus- 
picion, which reflect back upon this part of the transaction, addi« 
tional reasons for examining the evidence with vigilance, and for 
requiring strict proof. 

'* The court, under the circumstances already referred to, cannot 
accept opinions, and inferences, and conjectures. It must have 
direct testimony from witnesses above exception, speaking firom 
undoubted recollection of facts ^ and it must have the facts them* 
selves stated, so as to enable' it to judge for itself, whether those 
facts show volition, and full understanding, and knowledge of the 
act done." But I like to quote far better the emphatic language 
and strong sense of Lord Braxfield, grappling with such a case as 
this, and see how he sets forth his views on such a subject. 

^ Had Uiis deed been executed in the way thst deeds commonly are, and in 
which they ought always to be executed, it would have been impre^^nabki But 
it is in proof, and even without any proof it must be obvious, that a man 85 or 
90 years of age, although he may not be incapable of disposing, will certainly be 
more liable to imposition than one in the vigour of his days. I had occasion to 
observe, in Fyfe*8 case, which was lately decided, that I never like to see the 
person principally favoured, principally active in bringing about (he deed ; andi 
in that case you reduced the deed chiefly upon that ground." 

So also Lord President Campbell in the same case,— 

«( I am of opinion with Lord Henderlaod, that there waa nothing wrong Mh 

p 
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.in a capacity to have made a wUl ? I would aniwer, tbat be was $ irp iMve jv^ 
evidence against it ; and liad all the circumatances necessary for enabling bini Ur 
}ttdge'(^thls matter been brought 'b^fbre'h.fan, I>oiild have^siutained the dee4« 
Boc I MA 4rilh lbe-li«Td JuiitiiM CleilE^ ^at, fOfhom^ tliere Waa neither frattJI 
Aor iofapaciitjr, be 4id not wmlentand the effect of the dML** . 

Thioiy iGentlenieBy Isay te 5»Mi in tli6 ^utael^bfl^tbe prifioatfjr 
isnd BMSt impovtaxit pact of tins, case is tW <»igm cud bktory of 
this settlementy winch enuMt be disjoinecl fiscmi the -etber evidence 
in the case. la the fianst place, then, let us see wlikt ststement 
the defender has deUberately put ^m recofd as te the origin of tlu^ 
Vnsiness. The Solieiter-Geneial telU you, indeed, that you onglft 
not to attach importance to socii statements^ whicli may have theilr 
vise in the aisappreh^sioB of connteL I amsnre yon will not liiErten t(^ 
such a wibterfu^ oH the day oftmU, in order to escape from a states 
xaent whieh c^tld not have eomo but ftom the breast and lips dST 
Boy hiniself* What statement tlien has he given of the cnigii^ 
and natnxe of this settiement f I ento^st you to weigh witfh all 
aolemmty his stotaneats ^ the Aifi import and meaning of whic& 
you«cmid tiot have known in the ep^aing of the case. ^'^ the de^ 
iiBuder'sJoteraonise, hi the meanwhile^ with IKindonneH was nei- 
ther iore^^uent nor exteanve. He soaively knew him previoOs tf> 
his sister^s maxnage 5 abd it was omfy m tie emtrseofa s^kort visit 
in Autumn 18 19, two ysof^ €^er^ ^wt ^bey eouM he said to haver 
hecome acquainted. Ekcc^ npon this oeeasioDy for a fevr days ill 
each ioUewing autumn, and in sprkig 1922 and 1824, they never 
personally met. . ; 

'^ It was in the courae c^ that itbst visit m 18 1*9 that iDnndon- 
neil put into the defender's hand ateritten note of ifi^tructions^ 
wiuoh he direeted him to tiansmit to Mr ^neas Macbean, then hi^ 
agent, containing the heads of a Selitlement of Ms entail in favour 
of tbeheirs of the marriage, the» of the defender, and other heir9 
substitute^ uadar burden of his wife*s liferent, and certain legacies 
and provisions.'*'^ Nothing could have been more unexpected to th^ 
defender thast this c<miaiunica!tion» This is the questioti for you 
to try. The trudt or the fal8eh(X)d of this statement *' he remon^ 
atrated at the time [ hut was told it was not a matter ibr his con-^ 
sidetatkm > that Duadsttoell had well reflected upon it, and that 
his dectsion was decisi^ve to exclude his brother and his ikmily, KiiA 
to setide ^upon his nster*s family sufficient provisions in mtmey.*^ 
And, again : — ** it w«w in these eirtomatances that the defender, oi> 
^le idth day c^ Februa^ 1820^ wrote a second letter to ]>andon- 
nell, urging him to* pectA his ]»tention» with respect to his settle-^ 
menty and aot to visii upoa the diildfeaaft lai the puinuer, or <^ Dr 
Boss, the dia^leasuie he may have felt agaurst their parents. ^6 
iMs letter, which was" received^ no answer was returned 3; and DuU't 
donnell, esrcept once in the following autumn^ slightly in conversa^ 
tion, never referred to the subject again^'^ It was when be wa» 
present with Macandiewy tA the preparation of the instrueticfns iil 
autumn 1820, that he states that DusuAonneH, ^^ from great ayersio i 
to address a-^stianger on the subject of his settteinent^, as to whtb": 
hehfldwade uf hi« wr* mind wilbdiitriooinniltiwg^any bady,he hhi 



Wirt^MiltorMirJataaft*'*- iAokd then again be sUttes^ *^lfpM 
lltfit 9f^4$siciDf Mr Macke^Bie resmnedt die «ubject>of liis «ettleD»ent ^ 
««4 Imnt^ nftde some altenidoiiB, ]Mtttk»ilft^ i^h respect to IIm^ 
IfpMsiesy he exeeetecbssegukv miiiut* of instruotieiis^ dbled 1^ 
I7th. of August 18(20^ which, mhrate^ aind & celfttive letter he de« 
(iyeiwd to Mc M^JuDdiew^ dtenring him to get baek the ^MPmer 
ncos^ 9041. to hare the deedt munedifltelf esteoddl and ^ceeutedy 
igki tonus of these hot instmctionst^ Mr Maoandrew was agaitt north, 
m Boecvnher i820:oc Jawaazif IBS ^^ biit he had; not fonad lehure, 
jPithe meaawhik, lo |an]iare;the dimda ^ and iii a^logy to Dim'^ 
4 < >n a r U» who.expEea8ed.angBkrt9r on tlie saibjeot, be pleaded the nmP 
(iiptioitj of hia enaigamcnts^ piwaiwuyto extend them iniBiediatelyf 
^ hi9. retwn to Iinreinms, and. to tiaiuHait tHem with a derfc, fat 
the putpoae of ejeeeuikm.. DandonneUeiqweBMd a desice to dek/ 
^.oaoacalioa of the. deeda tiil Maoandrew lunfself should: come 
wi^ tihemi^ hut it was not tilL Augunt 18!2i that he had aiTf oppor-^ 
tm^ify of notufBing to thai part of ike eountiy, when he hnnighf 
ijoth him the deeds un^r reducti^ ^t^uch, after being mature^ 
eoRsid^ed' b^r DvndoaneU^ wene. executed of the daHes mentioned, 
mme/fy^m &e^7th and 2SA of Angost 16^.**^ ^ "Dmng M 
t^: pmedr Ihe.defender i»d 010 communication whatever widi Mi< 
lAacandiew on. the suhjeeli of tlMse deeds. He never saw the dl«fb 
<lf the deed8-*-^e never saw the deeds themselves during Dnndon^ 
ilfU's life— he HMMT ««M toss Miammd Hkai tke^ were actualkf exe*' 
€*tkd! I! I shall psQvethiat 12^ sheeted thbMacandrew as the 
ag^ty sod that Ilundonnefl never saw the drafts of the* deeds. / 
I have put these statcmcttts before you at the very* outset ^ for 

ido maintam that die ease depoids on the truth or falsehood of 
is d^tail.of the ovigm of these statements. We can have no wit^' 
oesaes on Usia part of the case. Tfaere^ was none present to aid oif 
^iBsist JDandonAeM. But Boy; has deliberately dbtailed- what passed^ 
and ecauixfalk. If tint detail) is palpably and shamttMly fidse-^lhltf 
of Yij^giopntf and.deceptioh, and contsadicted by all' the evidence in* 
the c a op i; jthcn you^ enter upontiie infuiry with this overwhelming^ 
£[uei;». that. the dejEnsder hasattem)^»d tor clear himself by deliberate' 
i«ld' most piemeditated ^dsehood. 

NoWf. kt us. ooBsddeiT the natnse of die statement he hits thus* 

fVen of tibe origin o£ deeds, i must say that the ingenuity of the' 
end. Advocate had rather a:l«dic]XM» Effect, when eiMrrfiised, set" 
t^. fonth in foacied dialogae teo^ witness what might have passed^) 
and what might notfaave passed, at the time^ With n v£ew to ascer*' 
teia what eaplanations Jma a diabiteDsstedaad upright nuln of bu*-- 
Siness might have end[>lBd i>nadonnell tOitmderstand the note of 
instruetinns which Bey hassproduoed, as evidenee of lihe deeds be-- 
ilig Dundonneirs. For instawcev **" If I said wil)^ yow prefeor^ your- 
bnsther ? N03. 1 do not choose that. W&l you piefdr your sister* 
or her fiLmily ?. No.; and 8o.onv gaing'over the paper bit by bitl^' 
I9 not this: perfoetly: Lidicnsus^ wlien, iii diis casOy Boy tollk you' 
that Dundonneilrpattbenetb of InstnietionSy drawn vip as yo^'^ee* 
it* into his hand? And the <fiiestion is not, whether he could be 
tiMde.toi onderataod ifebit l^ bit, but iff tvath^ andtjmticey and ho-^ 
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nest)? ky did he write or ozigiitat^ tibat i^aper of mstmctioiis^ and Wid^ 
h^ cajiable of doing so. In the first place, Roy tells you' that the 
cu>te of instructions was put into his hands — that Dundonnell had re« 
Sected upon the subject— that Roy remonstrated, but DundoimellV 
xfjloltttien was taken, . and decisive ^ and all these exjdanatioils and 
dialogues, by which Dundonnell was to be made to understand hi» 
note -of instmetmis, are utteriy unnecessary, and at variance with 
jj^y^s ease. Mrs Mackenzie ! Is die the person that was to put 
together the unconnected ideas of her husluind ? What has she 
stated in the san^ invaluable document which I have referred to— in 
the defences ? The statement fixr her is put on vecovd, that she knew 
nothing of his settlements of their tenor^ and that she was not aware 
ihat .they were executed at all. *^ The only intimation she had of it 
was inapniig 1824^ when^' in<the course o£ arranging some mattorgy 
wi^b the intention of their - going to London, Dundonnell i^owed 
her a sealed packet, which he saad contained hia will, but gave no 
luxther explanation.^^ Thus Boy and alb eay the instenctions were 
Dundonnell^ and the settlement his act and will. Do you then 
believe' that the written note of insimctions wai$ {wepared by Dun* 
donnell and given toRoyP If you taanot get over tfaat,---if you 
are not monUiy eonvinoed that he did understand and fhune Und 
compose that papeiv^there was* fisaud, there was fidsehood, and 
there was iniquity in the first eoncoction of the buahiess. The 
statemi^t is, that Roy knew ncrthing of the deeds at all, and that 
Mrs Mackenzie deprecated the notion in I82D that any settlement 
should be made excluding the heir, and they eannot shake them^ 
sielves dear of these deliberate statementa. 

. Now lor the note of iilstruetion. It is said to be DundonnelPs, 
put by him into Roy's hands } it is said to be his own composition-^ 
that it. is wriUen by him— -and that it beetrs his signature, t risk 
the case on this. Ccnnpare that note of instruction with all the 
holi^pt]^ docum^its of Dundonnell produced, and-from that inspec- 
^on^ you will see the difference^ not only in point of c«pacity, but in 
point of handwriting, from any genuine and unquestioned paper of 
his, and I am persuaded that you will arrive at the conclusion irt which 
I have arrived, that DundonnelPs pen never could have written that 
paper. Compare every line and letter of it \ compare the fmrmation of 
every letterof it \ look at it carefully and minutely ; and although, at: 
first, it is a careful imitation, you will see at the last line how the 
current hand of the bufy gradual^ glides in aP the end of it, and 
how different that is from the beginning. Test it by this^-go over 
all the writings said to be Dundcamell's genuine composition*— try 
the genuineness of this note of instructions by a comparison alike of' 
his style and his handwriting— end if you cannot get over this first 
stage of the business, then I feel there is an end of the case, and 
my victory is gained. What .says Miss Gillanders ? She tells us 
that Mrs Mackenzie could write so like Dimdonnell that no one 
could know.the difference. What says Mr Mackenzie of Keppoch ? 
He receiveda. receipt, signed, in DundonneU's name, which he re- 
jected, because he knew that Dundonnell couid not hone signed it^ 
not being then in th^ low country^ What sayfr Mi Robertson of 



Poldioif when the lady said diat cettiuii letters were written U^ 
hhik by Dundannell ? '^ Noy^^ si^s he, ^^ they- were not written by 
Dundonneil/^ and a smiie was the on^ answer which he received^ 
With these indications accidentaiiy coming out of the lady's powen 
of writing) and with her habit of ivriting for the lasy laird, you 
will be prepared to try and test it. Do yon steadily compare that 
paper with the writings of Dundonnell, and in particular k>ok to the 
handwriting of that memorable sentence said to have come &om 
the pen of this excellent specimen of an intdiligent country gentle* 
man, ^^ I shall carefully revise it !'' Look at that paztof the hand* 
writing, compare it and satisfy yousselTes, if you can, that the pa- 
per was either written or prepared .by him.. 

The note of instructicms was put into the hands of our witnesses^ 
and we put the question, ^' WasIhrndmuMll capable of understand (^ 
ing that paper V* Did the opporite party ventuie to ask such a 
question on this subject of any one of the witnesses whom they ex« 
amined ? Did they venture so to test the opinion of their witnesses 
as to Dundonneirs capacity ? It was, indeed, shown to one 
of the defender's witnesses, who said that he could not answer for 
the note now shown, and that he had never seen it before, and he 
was sent out of the box aa quickly as possible* Not to one witnesa 
did they put the question. It is said that DundonneU had reflect- 
ed on tjiis matter beibre he gave the paper to Boy, and that re« 
monstrance was unnecessary, as his mind was made up. Boy does 
not pretend to say, in his d6fenGe,-^*My learned Mend, the Solici- 
tor-General, did not say, that Boy went through the process of 
explaining the note of instructions. Boy and the Solicitor-General 
equally repudiate the ingenious defence of the Lord Advocate, who 
exhausted his powers of expression, and puzzled the witnesses by 
carrying them through long imaginary dialogues as* to the meaning 
of the different parts of this paper, which .he supposed had passed 
between Dundonn^ and some unknown and unheard of disinterest"^ 
ed and honest man of business with whom l^imdonnell consulted, 
and in whom he relied. Such is not the statement of Boy. He 
says that Diindonnell was capaUe of understanding it-^that he was 
a man of bright and brilliant intellect, looked up to by the whole 
country-- -capable of every things— capable, as Macaadrew says, of 
revising the deedsj (this smells a little of the shop,) and of altering 
them in a way that some men of business could not have done— 
with such piecision, accuracy, and skill— with the 'lines altered in 
such a way as will excite your admiration, wonder, and surprise. 
What are the tenas of the picture drawn of Dundonnell P They 
have described Dundonairil in choiee figurative expressions, cha^ 
racterised by the powerful expresrimi of the SoHcitor-Greneral, and 
the classical elegance of my friend* Mr Butherfurd. 

You heard these descriptions read. . Boy says, therefore, that 
Dunnonnell composed this paper unaided and unassisted. That is 
his cfise. He must stand or Ml on that. You have heard the 
evidence. You will examine that paper and his letters, and you 
will judge for yourselves. 
. There is another puper which has disajqpeared, and which ha» 
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ifi§tlhs9^flDfimd in Ubs neposiftoioes^ and tlvt k a very inqMrtant do^ 
^Vlii^[»ii;. ^ E^ioerj tmqtl note «id aorap that bas beeit written kBS 
\iifiSVkmKd9im\f ptttsetnipedy wdi docqueted di tbe huk m tile* haad'^ 
lppilio|r 4|f£ tjbte kudyv 2^' a^I fimnd at thm opening of ike^ repontonts $ 
)liilVt}ie «ti«Dal-.«£ thA mmutt aa i»the kgacwSj haa not been'ra-> 
^V9]?^» Biit^ aajs Ibe deieader^ he put- into my kands^ a ; eeitainr 
ml^ qf iostiiiQtioiis^ and o£ cnrtana ibfgitt»e9 am/ prwisums. Rivf: 
4(9i^ Qol^pretesd to.say tbatkeaasiBted liim in tbe prqparatiaa ii 
t)iat note of. Ifigacaes ; if he did,, what will you think of thait ptppa-^ 
x^tifiox ? It is aoppofied by ^tbe Lood Adiuicate^ that aH that waflf 
n^QSsary to pakct a nun vn^eKafeMid it, was pneviously explained 
by Bobert Roy, and that, there waa nothing more to bedmie but ti| 
put it ioto the Jai^gnage eC the hiu^ That never wiU do ^ lor if 
t^eae tivo papers jkc^ WMiiMBrfarthiped by the party intniBtedy you^ 
imU not take them to be the actnai deeds of the man. Besides, "Ekjff 
legireU that eTpJanatien, Hia case is, I>undomiett p^pfufed and- 
gaTe me. fnUy dtawn .np. this papct 4» to the legacies, of which we- 
haye Boy?8 «opy. I ne^od not reiid over the expressions of the^ 
k^ga«iea:tQi yon, which the me£cai gentleuMm, whom we have ex- 
amiodd* Mdyoulifl Qocdd neither naderilajid near oiriginato, and fitf 
l^ss isviectymthmht impGotaii^ eoiiseiiiieneeu 

. But there aceaaaae alher things to notice^ and whieh i beg that? 
y«t| unU wnry a^onxg vnt^ynuL Doadc^nell^^itiasBid, i0ef^aiif adde^ 
(vtery odd that thaa shanld not have alsO' been parti into the ' paper lalf 
legacies when be waa to send the iastnietions to the agenH in £dis-^ 
b^ir^), that Caatpbett was tar hsure an ampnily of L.^, 'if he etiti^ 
timed in hi^ aennoe at his death. Is.tka^ ioa the* note of imtme^ 
tiwa qf kSQOjmepUFodi^y: Maoandnw ^ We s&all see. Hie defendei^ 
saifrs thatthi^ setvant.hiB conJd not dn, witboat ^ but l)ando»i^( 
himself aaya^ mu one ])^tor,. that he conld do well withaist him ^ and 
that he did nnt wa«t.him. Where, I adi:, are the letters in whicte 
tbay s««y thesoa as&eaqiittasioiia of kmdness tsivvarda Campball f i 
lyiU give my ieanuBdumeads. tibeity to read them^ to prodaieeeiie o9 
them if they ean. There is niel^ 1 say, one word expressi^ 0$ 
Unidaesa to Campbell in any one of tha letters whitth he hieid written*- 

. Thus the, whole pf tbeseipcetended inBtvttetiLonafram.DaffddniMilP 
rest eat^rel^ 00. the ini;egafy of Boy. But if you are satisfied 'tha& 
hia 9totementa ate utteidy fidse. and nnwostbpf af , credit^ and it i^ 
laisf^. lieasonable iknhtoaatQ>the incapaeaky of Dttndennell, itw^ 
mt do to phwes relittiieB en what passed between. Boy and Dttn^ftm-^ 
neit^aiid to taJ^e the aettkntents as the deeds of the latter, becaudc^' 
he haid thte.SMstance,, apad aid, aad ad^ce^ and exphumticma' of 
Bfi^rt Boy. YoiL wik not,. I think, ehbosa to tiust I>undiinttreR*8i 
qspicitgr.a»ftiBind,.iato the hands and keeping af B«y. > • 

Let us see the .proo& of tihe integrity of Bey. Oki the Mv 
lghq[iteQiber 1&19 h^i wiites to Ms Macbean^ Now Bxif tells in the 
neicead in. ttwbicase, that he earoestl^r lemonstinrtod with fimndaii^ 
neXk wheab he first.seceived ther annttwmBement of .the latterV ^ lAi*^ 
QxpeQtftd cenmuBittatian/' > Veryi tiatmnd Aathe d^ould^'itf-he* 
had Iseen acting honestly, and if DundonneJfl traly arignmti^* tiiesef 
vsUSonsnta.. B^t wksap does tbs statement. t|at he had xenumstr^- 



ti^ first iqqwaf isi ike 4eofire^MMfeeiie6 ? 17^^l#eii h^ 1^t -thntes ^ 
iladbeaa) mi the 5tfa Sep«tis^ber 1819 f When lie is telling Iiim 
ialtbatfint lettar how Dofidbnndl kisA p^it^ Mtkihe pape^ ^f m^ 
UI9 ddes he theti ^ij ks pa^ of t6e lk<^ tvlticli ImA 
I, tluit be ^fad iiim6iB8t»ftt^ M to suck a k%tt«»ttett<t f l^t>. 



^Mli^ilefiiieA. Ndtawofd about the^ pretended' itiknonstrances ih 
Ule Afimt l^ter. There is ino mentkm of them liMil after "te fbuiid 
ke haid ttustaken the mBOi with WhoMi Kef ^ dealing, !br Mr &fltib^ 
liwJui iqvitfiied to eieitfeute these deeds. In tlife letter of Sth^'Sep- 
Xitmh&t tHt^j does he say that he temdnfstntted w^h' Kenned f 
t*9«t one word* ^* The subject about whiefa^ ^e ^expi^esi^es'iadst 
ttnacietif is his serttte&ients. 1 anntex-t^op^ of die letter of instrut;^- 
tioiis wpitPm Mrf hf kdmneif, (Mark that.) X shall, in casebf acci^ 
Hents, keep the prineiipal dn I ha^^ an opportunity of deHi^ering it 
to you peivoiiftHy. i m^ nane!K a b4»te <^ the hUgBucS^i^ the dtijghuu 
of ^vviekh I like^wise hold. He desires tHkt th^ scioU may be reajy 
fer him by the tftintt I go back ther^ whkh you know must be hi 
tw«lvo days henee «t fothestw But it H& 4juite hidi^peni^ble ^hat 
you too dbocdd laake arTasi#(^eni;s ibr gding there from Invetness; 
8i» thttn the assertion thiit jbundonnell him^f wrote out "and xom^ 
iNMed this paper, and gave it in the %tate' we have it Vo Roy, is not 
tiie inadi^rtmit 0lmteakent of eouneiL It is the' asseition tb Mac^ 
bean iait the nMrnient, and the (subterfuge by ^hich,^ at tihe' day of 
tilial, he would im^mpt to get out of that assertion, tak faaVe nd 
weight whatever with ydur mhids. Then he goes oii to ')say; ^1 
WM that his kmr may a»ffjctenthf explain his intentions, Yoii 
will observe that in it I am named after the hmrs of his marriage! 
it w ci vh ig power to alter* Now, f^hough he is ftiDy determined od 
fssiading Th<mias altogether,^' (not a wo(rd about the children of 
Thomas), ^ yet it is only foi* the present, and from personal ^nd 
tcmpovaty reasons, that he passes by Dt Ross's children. ' One of 
, ehK»i, i am o(^fident, will uMmately be hiir heir ^ and you Will re- 
^[Uire to keejjl this in view in directing the clauses of entail against? 
^ heiis afterwards to be named, and- also in making the claHiSe rer 
serving power to alter, as to the heritage,, as ample as possible.^ 
This ia koy^s acoount of it. This stranger to DundonneU — this 
iiTesisliblef winning, &scinating, stranger, suddenly caught his 
imey^ and succeeded in getting the destination of the estate. Thii^ 
was the sui^^tfising thing no doubt to Mr Macbean — this is th'e 
veiBOtl why he did hot choose tsb complete the settlement. It wa^ 
only when Boy was i»topt by the answer of Mt Macbean in his taslt 
dreams of success, that he began to think how others might view 
the prq^t-^hat he found it necessary to proceed, by endeavouring 
to preserve for the day of trial evidence of the remonstrances he 
pretended to address to Dundonnell. All the notice he takes of the 
terms of the settlement to Mr Macbean, is, that one of Dr Bo^^^ 
children will Ultimately be his heir. But Mr Macbean, as you 
know by his letter, would have nothing to do with the deed : — ^Tik^f 
it ^ what motive you choose $ whether he thought Ihindonnell 
Would be the better of a mentor, which you find he thought would! 
he proper £m IdA when in Fnmee^ orthat he did not choose to bf^ 
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%h.e iraxiier of a ideed ih &voiir of his own appreatic^ $ whatever wa9 
the motive, Macbean shewed Roy that he did not choose .to be in- 
strumental in framing such a deed. But Macbean does that which 
shows real evidence of the way in which you are to appreciate 
Dondonnell— *thi8 well-educated man, this expounder of the sacred 
Scriptuies ! Dundonnell, forsooth, writes these instructions, 
and you are to believe that ^Macbean swallowed them at once as 
his actual directions. And what does Macbean do ? — ^Frame the 
deeds in terms of these directions ?-— the instructions of an, intelli- 
gent strong minded man ? No such thing. Macbean made another 
^ed. Nay, as if to mark how little he regarded any thing craving 
to be the instructions of this client, you will remember Macbean 
would not admit the Solicitor-General to put the question to him,-^ 
'' Did you frame these scrolls inconsequence of these instructions V^ 
*^ No 'f but in consequence of a communication I made a different 
settlement, and I sent the settlement which I wished to recom- 
mend/' He sends the deeds preferring Thomas's heirs, and Dr 
Boss's heirs, without bringing in that wonderful insinuating person*-* 
that object of the partiality of Dundonnell— -MOr Bobert Boy 1 Is 
not this, then, gentlemen, real evidence of the way this man was 
treated and viewed by all who came in contact with him. Do you 
think an agent would so treat his client, a strong minded, self-willed 
xesolute man-— whose actual written directions, elaborately and 
technically formed, he believed that he had received, to substitute 
the deed he recommended, for the one the client directed P Im* 
possible. But this gives us important and convincing real evidence 
of the light and estimation he was truly r^arded in at the tinie, 
and shows how his intellect and capacity were received or respected* 
Is not this also the very way in which Macbean, acting as he says, 
partly for the lady, dealt with him as to his manner of settlement ; 
for you have what is said to be written instructions fiom Dundon-< 
nell, to settle L.400 a year upon her as jointure ^ and the deed sent 
north by Macbean, per favour of Bobert Boy, for the wedding day,, 
contains the celebrated settlement of L.500 a year on her, during 
her husband's life. 

Then comes the work of preparation for trial in those cimning, 
hypocritical letters, devised with a view to the day of trial, and care- 
fully preserved, in order to be appealed to as proof of Boss's disin^ 
terested and eloquent remonstrances. There is a letter from Boy 
on the 1 2th September, which has already been quoted, in which 
he says that he is looking most anxiously for a letter from Mjr 
Macbean on the subject, and he intimates the day on which he is- 
to pass through Dingwall. Then comes Mr Macbean's letter to 
Mr Boy, stating that neither Thomas's nor Dr Boss's children 
should be overlooked, &c., (as formerly quoted) ^ and on the 1 6th 
September he sends a copy of that letter to Dundonnell, and states 
that the reasons which induced him to recommend an alteration in 
the instructions had been mentioned in his letter to Mr Boy of the 
J 5th. The reasons ! Is there a sit^le reason given in that letter 
to Mr Boy P There is no reason \ there is nothing, *' except that I 
think that ihey should not be excluded." I ! The agent ! ! Ilus 
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is the summary vfaj in which he treats his client Dundonnell at 
the time. Bat Roy, who, in the confidence, the rashness of youth, 
and the exuberant overflowing cupidity with which this matter was 
gone about, had not fully estimated either the opinions of others, 
or the character of Mr Maobean, then thinks it necessa^ry, Jbr the 
first time J to write a remonstrance^ and on the 21st September J 819, 
he^Jor the first time^ states that- he had remonstrated with Dun- 
donnell. Is it not inconsistent with the original statement in the 
letter of the 5th September, in which not a word is said about it, 
and in which he gives it as the sole act of Dundonnell P On the 
21st, he tells Mr Macbean he is going that day to Dundonnell \ 
and would he not have an opportunity to communicate with the 
laird when he went there, without troubling himself with writing a 
remonstrance ? But it was desirable to impress Mr Macbeanwith 
the notion that he was acting on his suggestions, who told you that 
he had not a doubt that tchat he warned the party to do would be 
fijtUy attended to. But Mr Roy, as I told you, thinks it necessary te 
impress Mr Macbean with the purity of his motives ^ and he ad- 
dresses a letter to Dundonnell on the very day h^ was going there, 
of which he sent Mr Macbean a copy. Wonderful and astonishing 
proceeding ! He is going to travel to Dundonnell that very day, 
and the post is -merely a foot-runner from Dingwall to Dundonnell 
once a-week. On the very day he leaves Fort-George he sends an 
elaborate, fine feeling, well-turned letter of remcmstrance to Dun- 
donnell, and we prove him by his letters to be in Dingwall on the 
day on which it arrives there } and we have proved that this letter 
is taken out of the Post-office, and canded by n,finend to Dundon- 
nell, which occasionally happened ^ and you will judge whether 
Roy carried it there or not. . Has not the defender's evidence 
proved.it to you, that so desirous was he to-prepare matters for the 
day of trial, that he causes Macandrew, in 1820, to ask for and pre- 
serve this letter of remonstrance which he had thus addressed to 
Dundonnell. Macandrew says that Dundonnell, at Roy's desire, 
asked it from " Isabella," and she produced it from her reposito- 
ries, and it was carefully sealed up. For what purpose ? For no 
other purpose than the same for which Manford desired Fraser to 
make his m^norandum, and for that purpose for which the entry 
was made in his diary, part of which only the witness wished to 
give. (The Dean read the letter, of 21st September, and com- 
inented on it.) 

Again, Roy says in his Defences, that no answer was returned 
to his remonstrance, in order to create the impression that Dundon- 
nell was so bent on the exclusion of his relations, that he would not 
deign to notice Mr Roy's remonstrance.. Disgusting and base hypo- 
crisy ! He went to Dundonnell — we prove him to be there ; he says he 
is to be in Dingwall upon the 22d, the day the letter passed. through ^ 
and he puts in his defences that no answer was returned to this letter 
of remonstrance, to make you believe that Dundonnell treated it with 
contempt— that he had made up his mind upon the subject^-and 
.that he had never deigned to answer this elaborate epistle, which, 
if it ever was put into the hands of the poor ignorant Dundonnell, 
was at the very time when we have proved (what he little thought 
could be thus traced) that he was in the house with Dundonnell. 

ft 
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^he Solicitot-Oeneral expressed indigtifttioti «t our impufia^ 
tb B^y the purpose df preparmg arid preserving evidence of his 
otrh purity ^ — ocmtrivance he justly said trhick a maa sueting ho&esUy 
would hot dream of. But the ftcts prdve this contdhrance and snxi*- 
6us preparation, and Macandrew^s evidence demonstrates and de^ 
tects it : For he si^yd that Mrs Ma^enzie had the letter of vemon- 
stranices, and that R07 at the tiitie desired that Malbandrtfw should 
j^reserVe them 5 thd,t he might h^ prepared agiuifet the day of trials 
irktck h&s come, 80 it is, that cunning aitd OverdoUe aeting com- 
monly fiiils ! 60 it is, that what is set ahout with MBclmod and 
deceit is detected on the day of opeh investigation, and that all 
these fliibsy veils, which were worked and weaved and put together 
to cbvet the rieal character of the tiahsactiim^ are torn asuiidi^ hy 
the forte of jury trial ! 

What is the next stage in these proceedings ^ Roy deliherately 
states on Reoord, that ftom the fint to the last^ he never eommuni" 
cated with JMacandrew on the suhjeet of these deeds, and Mac^ 
andrew (of whom inore before I have done with him) to aid his 
fHehd, this Maeandrew positively swears to yoii that he never re*- 
membered Roy speaking to him, or communicating with him^ on 
the subject of these d^ds^ He said that Macbeah did* Mae^- 
be«th ! who said he never heatd more of the matter after his own 
lettetB to Dundo&neil tod to Roy. Wonderful and astonishing^ 
that th^y should not hav« attempted tb confirm ^at crrcumstance 
by the tetltimohy of Macbean ! I beg you to observe, what we 
have recovered mtiy re^entiy^ a letter fit>m Roy to AlajcaBdrew*. 
Rem<ember what t told you of the jealousy with whii^ the law 
lookis at the interference of an interested party, more especially if 
he be of the profession of the law. Hie letter is dated East Coi- 
nage, 1st October 1819, of which the foilowii^ h an extraet :-*^ 

** I hnvt also #rii^eii DundMinien. / ktrot 'ibid Mm ikaH I ktutipitken t$ ^&H 
pn the subject ofhia seiHemeniSy and tha^ I wi^ed a ieHer ^mma 4o him tJloaJV 
be ihownycu. I httve'beffged of him io canMdi tfiA you, and it toi// 60 most 
fcUt^actory to me that he does «o. I am not sure that I explicitly mentioned 
that an order for L.50, iu favour of iTrqiihart, will pi^'haps ht given oti yoa. t 
Ibiist yon will h4ve funds ; but really I don't thSnk yoa fUMiAA. ^y It tJOIl hie ii 
fairly off. That was the tonditioa on whhih it was .pwmi w d. Dvadimkieil n&L 
show you his refeiidnee to Mr Murtrajf , and his resignatioa* I beg to olfer maay 
apologies for so unceremoniotisly deserting your hospitable board yesterday. Sin- 
cerely yours, Robert RoV. P. S. Wul it no! be tiecessary that t)iindbiin0n 
gives a mandate to some person to act for him at the freeholders^ meMlkig ? The 
p^orcel whh the titi«s is tinsMded.'* 

WhM thhdL ye tiow> Oentlemen^ Of Roy atkd Macand^iew. Roy 
tieVer spoke t6 Macajodirew ! ^ I do not iremember that h^ evi^ 
** spOke to mt'otL the ^jec% of the 'deeds^*— Swefei>rsMaciEmdrewi 
And here is written pr^ that Roy had selfectled IVhcandrew ^ the 
Very agent to whom be tl^sted tlie fuHheranc6 of the bettlemenia. 

Selected Macandiew ! — Aye**-!^ut he took care first to secure 
and fee him for his work. 

Onthe 2d October, it appeafrs firom a kftter Of Mr Macb^Stft ^t IrMft" 
ness, that Roy and heliad appointed Macandretrflictor to Dimdonmell, 
with a sakry of £55 it ^ear. Roy got Mliebelin «o aooei^ to Utt pt^ 
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jfmif mA ffum iA<H kt^ i> af^ar9 tho^poor^in^neth hod never pre- 
^vioudy heari (^9i^h iuift rrfmgeffient^ &f ai^bean writes to Kenaeth, 
9^9l9gijt; had b^fm tl^e spontaa^us act Qf Roy and l^m^elf, and Ken- 
is^ih for tb^iSirat time is told that he was to be saddled with him. This 
is tjb^ nyiNPL wh^ bated lawji^'s^^wbo 4id not like to pay the stajx^p 
l^fiQiliiii^ b^ b^t^ l^wf«T9. He is sidled with a fiictDi:— this m^ 
to wb^vi I tbo^gbt tbie qptioB (of tiup p^ofeissjpi^ wa$ a. «Qrt of if^f^u:- 
f^OBf ftnd )irho iva^ capable to ti^wsa^Pt his whole bjosiness. Thi^ 
19 ib0 Wfty be is Xt^Xj^j He^c again yw Jia.ye le^ evidence pf tl^e 
%b^ bia iOW» agfn|: vjefireid h^ in. JVlr AJa^beajn writes^ ^hat be 
tb^ligbt it fli^eiipsa^y to i^fopa bi^i wbat bad bi^en .^one. I think 
H vaa.» But cai^ yojji niow not £ul}y appreciate tbe fact that jVJac- 
4i«di!(ev i9 ^eie<4e4 by S^y a9 Amp^ot <hi the estate, witb a salary of 
f^jSja-yea^. Tbe tarms of tbe ^tory are pepujiar.^— Most peculiar 
and eiVLtraoirdiiiaiy. This faictocy is equal to a cognitiop, or inter- 
dictifffi jof tbe U9ban?7 ii^um. You heax^ them read. He is de- 
]^ired of even the semblance of the power of mana^ia,ent. ]| 
afpeass tbis^ laet^ry w;is fully acted upon. Dundonuell was not ev£^ 
Wt to cpdle?^ bis ^eol^ \f\, ^9 cegiote and d;istant part of tbe Highl^d^ 
witbAnl a lai^tor lOr cji^k being aeiit to assist him. ^^nd yet^ X^ 
render IjIms Cap^e mjpre ^bsuid^ you a^^e no^y gravely caJOled upoj^ tp 
JkUevje, tb#kt ^b9iMgb tbe ^tcu* sat by^ {)i]Li^$)nnejiI was fully j^p to 
ijm iMainiesSy was 190^ ia^9te and activ/e ajt siach settlements, and 
ireally did the wbde business, which the factor or his clerk, ^.- 
gidajly travelled 60 or 70 miles ;merely to iivitness. ^)arve^ous 
jxico^iisteixcy ! But this fajcXsnt^^ a^n^ the way it inras. got up a^i^d 
intanated-*-Is not that another proof of the maimer in which be 
was tijaated 9fA pluyed upop by these people. 

Tb.e jiext stage of jtjie business whicb we come to is Mr Mac- 
andrew. He gpes to DuiiLdcii^nell witJun three weeks of tb^ tim^e 
be bad been a^ipointed factor. I mean to grapple with |the case* 
.on tbe ^Quud ^ tbe perjury of that man, ajad I do not mean 1^ 
disguise it. He wap selected by Roy, and Boy had communica:tqd 
witb btka before. They tell you tbat Macandrew 1^ no interest 
in M. Has it n^ot occurred i^ every case of the sort, wbe^ &au4 
and ctfPU^iiveQtion are brofUght ^pjine conclusively against the 
a§eilkt<^«-that o^giuEvally tbe latter .appears to b&ve bad, or is proved 
ito 'hv9» bad .90 sufficf^t ;int€p:€^t, p^b^^ ^t first to account for 
posilait^e jipraud <»- subaef^uent peijjury-^tbat he <eo;diarked.in tj^e 
bui£liness mer^ely out eif ^gopd nature, and tisat Jbe got involved in 
j:t by jde^groes. £ut Alac^^pdrew bas now ajt stake the same interest as 
Boy has. He bas .at atake tbe interest of ckaracfer'^Jie ha^ all to 
Jtoie. He mmt-. aatjid^y y^u of ,tbe p^t be .acted^— He must cle^ 
bimaelf. What^iiU99^ luay ba^ve had originally of JDundon- 
•nelPs jcajpa^ity, is jfM>t U^ point. He is -^ow the agent who carried 
.througby uiader Roy, :tbese 4eeds. If not the deeds of Dundonnell, 
he is ruined and d]sbpnoij;red for ever. This, then, is the interest 
lof >lf^andije^» He is too 4^ep in tbe business now to draw back. 
He must swear himself clear or Mis witb Roy. You already have 
a specimeu ef how he begins. I say to you, that unless you can 
lielieye every word Macandrewlbas sworn to, there is , falsehood in 
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the case. Before I am done with him, I am persuaded that you 
will not believe one single word of that man's testimimy. 

We come now to Mr Macbean's scrolls. Mr Macbean prepared 
scrolls of entail, and Dundannell, Macandrew says^ made alterations 
on them in his presence. In the first place, look to the odginal docu- 
ment, and compare the hand-writing of the alterations in these scrdls 
with other writings of Kenneth's in the year 181 9, and see. if there is 
any thing in these scrolls more than a most awkward clumsy imitatioa 
of DundonnelPs hand-writing. Then consider what the alterations 
are. Look at them yourselves. I speak to any of you who may 
be most accustomed to and experienced in business. Set yourselves 
down with the scrolls of this entail, and I ask you to try if you 
could make those alterations that Dundonnell is said to have done 
here. This is a technical deed— not a common note of instruct 
tioDs -, and it is altered with the utmost skilly so as to be adapted 
in style to the new purposes he had in view. It is the elaborate conin 
position of&neaperiencedconveyancer^th&t Kenneth undertakes to alter 
and convert into a different deed of settlement. Could any of you 
do it ? Macandrew himself was not able to .do it, and he had to get 
anew scroll made out^ and yet with the experience and accuracy of 
a man the most expert in the juridical style book, poor Kenneth sat 
down and adapted this deed to his new object and purpose ! He 
sits down with the precision of a man of business, and strikes out 
all the technical expressions, putting his signature opposite his 
alterations, and stops at the word " Robert Roy," without the 
slightest inaccuracy, even of a single letter ! M y belief is, that 
the poor man, if he ever saw these scrolls, or was induced to write 
any thing at the desire of others, believed that he was making Roy 
merely a trustee. It requires to read the altered scroll most criti- 
cally to see that he is not made a trustee. Look at it with this 
view. But Macandrew says, that he saw these alterations added 
by Kenneth, and of this we shall have something to say afterwards. 
Give me your attention in going over Macbean's scrolls^ as they are 
supposed to have been altered by Dundonnell *, and the first thing 
that strikes me as suspicious is a great number of corrections, wholly 
verbal and critical and useless, as if to amend the style or improve the 
grammar of these scrolls ^ '' shall" is converted into ^^ should." 
The words '^ in future" and similar words, are introduced without- any 
other object than as justto appeartoleave traces of DundonnelPs hand- 
writing. Then, in reference to the description of the lands, which 
are said to be before described, Dundonnell is made to delete the 
word before^ and put in therein and after specifiedj — ^referring to a 
narrative of the contract of marriage before-mentioned — a degree 
of precision which it is ludicrous to ascribe to him. Again, in re- 
ferring to the succession of the eldest heir-female throughout the 
whole course of succession, Dundonnell is made to introduce the 
words " either above or after specified," a degree of accurracy 
which might have escaped many of the most critical men of busi- 
ness. Then, as I hinted, in coming to mention that the trustees 
were to hold " in trust* for the use and behoof of, " there followed 
the heirs of the body of Thomas, whom Macbean had put in, then 
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Mrs Ross and her children, whom faihng, to Robert Roy ^ the pre- 
cise and accurate Kenneth is made to score out all the words after 
'* for the use and behoof of, '' including, with unerring skill, the 
particle *' to," so as to make it read, the use and hehmf of Bohert 
Roy ; and where this deletion' occurs and ends, there appears the 
initials ^^ K. M*K." Again, at a subsequent part of the deed, in 
dedaring the trust to be under the burden of the liferent to his 
wife, he is made to add, **' and of L.200 to the heir.'" Now, 
gentlemen, take these scrolls yourselves, — try if you could have 
studied and understood so thoroughly the structure and style of the 
deeds, and could have altered them as skilfully as Dundonneli. 
Next, I put it to you as matter of credibility, whether a country 
gentleman, wishing the scroll altered according to directions^ would 
have attempted to do that himself, even as to the technical parts 
of style, or would have given directions for that purpose, especially 
when he had Mr Macandrew beside him to receive his directions 
and to make the alterations. Thus it is that cunning detects itself. 
But further, compare attentively the handwriting of these pretended 
alterations by Kenneth, with all the letters on the table written by 
him about that period, and you will see it is more like the awkward 
hand of Kenneth as a boy, than the smaller hand of his advanced 
years. I urge this point upon you with the utmost earnestness, 
and with perfect confidence. The imitation is too clumsy to de- 
ceive you, and not even the direct testimony of Macandrew will 
overcome the conviction which I am sure the comparison I am 
now urging will produce on your minds. 

But the scroil of the trust-deed, gentlemen, exhibits alterations 
even more useful for the object I have in view, and which, fortu- 
nately, exhibits one marking, which, as 1 have just observed, de- 
tects in the most irresistible manner the perjury of M acandrew. 
The scroll of the trust as to the moveables, first introduces among 
the trustees, as if in Kenneth's hand-writing, *^ Rob. Roy, my 
brother-in-law, unless he is heir 5" but that exception, ** unless he 
is heir," is oddly enough struck out in different ink. Then, in the 
middle of the deed, in making over every thing to the trustees, , 
Kenneth is made to ^* except the Mains and house which my 
wife is to have whije my widow." Again, in giving the majority 
power to act, he is made to add, '^ with Robert, unless he is heir," 
which is not struck out. Opposite to a provision of L. 1000 to the 
heir of Thomas, Kenneth is made to add exactly in the very terms 
in which a man of business would make such a notandum, *^ this 
to fall altogether if my sister or her children succeed ^" yet 
what that means, I defy any one to explain. Then there is 
a marginal addition '* to Alex. Campbell, if in my service at 
my death, L.20 a-year, K. M*K." Then there is a most ex- 
traordinary addition for a country gentleman. It is declared, in a 
very teckmcal clause, that the trust *' is to be subsist until debts, 
legacies, &c. are paid, and the purposes of this trust fully accom- 
plished." And in the middle of this clause the skilful, calculating, 
reflecting experienced, Kenneth, is made to introduce the words ^*or 
the creditors are satisfied uiih other security ^ K. M*K 5" ! ! a 
proviso which might have occurred to an experienced man of busi- 
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ness as anatuira] tenniiiati0Q of the trust, b«i whieh it is mtlier too 
much to ascribe to the individual whose history and absoitlities 
you have had so fully exhibited. 

But, gentlemen, attend to what I am now going to mention. 
In the general conveyance of moveable propeity to the trustees, 
Macbean had included, tnitr oUa^ ^^ household fomitnre, plate, 
books, plenishing, crop, stocking, ftcming utensils, and haiU out* 
sight and insight plenishings." These purtieular words Kenneth 
is made to strike out with the utmost acovacy^ and to rate oppo* 
site ** This to my wile, the heir to get cmeohalf at a valuation^ 
acGGrding to my letter^ K. M*K." ** According to my fc«pr" ! ! 
You will see how th.efabrieatwn^ as wdl as Macandrew's j7^f»#^ 
are detected by one of thorn oversights which seem designed to 
baffle the wiles of cunning, and to detect viUany and &lsehood« 
Macandvew swears that theag oHeraiiom were li^odc m autumn 
1819, in his j^ttnce^ or produced by the laird at that time, with 
some of the alt^utions, and the others made in his presenoe. Mm 
a^ceors to the time poskit'gfy^ autumn 1819. Macandrew takes 
the scrolls away with him. He sends them to Stewart, and he 
gets them back <^ter the instructions of August i820 are written. 
It i$ dear thiU the kurd never sato them ^ain^ and these altera^ 
ticms are sworn by Macaodrew to havie been all made by Dun- 
donnell when the latter gave him the scrolls in October 1819, 
and seem to have been written in his presenoe* Now, gentlemen, 
mark what I have to state. *^ The heir to get one-half at a valua*- 
tion, ACCORDING TO MY liKTTEB*'' Now, the letter rf tmstruQ- 
tions in 1819, does not contain any smch provision^ or a eingie 
%rprd or hint to thnt effect. It is the Mter of instructions in 
August 2820 which contains tiiis stipulaAion in fiivoinr of the 
heir. Can you doubt, now, of the perjury of Macandrew, or 
believe thfit Kenneth ev^ wrote one word of these altera- 
tions which Macaadiew swears wove adhibited m the scrolls in 
October J8I9, when no such letter oontaiaaiag any such provision 
as that referred to was in existence. Does not this detect the fii- 
iHication most completely P Is it not clear, that the maxkings had 
been put down in order to be passed off as Kenneth's, while Mac- 
andrew was not sufficiently up to the details to know at what time 
he should sweiur they were made, or had not been sufficiently tutored 
to this point f Gentlemen, I put this to you as complete and ir- 
resistible detection. Nothing csn be clearer. Maieandrew has 
fixed the time beyond all dispute. The alterationa on the scrolls 
were made at the first interview he had with Dundonnell on 'the 
subject, and before the scrolls w«re sent to Stuart. That is indis- 
putably Macandrew's positive, distinot, nnequivoeal assertion. And 
now it appears that one of these altexsJions leitiTS to a paper which 
was not in existence till August 1 820.*i-CQuhi not have been made 
before the date of the letter of August 1 820— and, beyond all doubt, 
oovdd not h»ve been made by Kenneth at all ^ for Macbean^ scrolls 
he parted with in October 1819, with this very alteration upcm it, 
as Macaadrewsays, andnever saw these scrolls again-^not even when 
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the deeds were executed in J 821. The scrolls which he is then 
said to hare seen, were the clean scn^ls prepared by Macandrew of 
the deeds which were to be extended, and not Macbean^s scrolls. 

Now, examine what I have now urged up(m you with the utmost 
jealousy— -scrutinize it thoroughly-— and the more you do so the 
moxe will conviction be brought home to your minds, that this is a 
conclusive and irresistible detection of fabrication and perjury. 
I must not leave this part of the case without calling your attention 
to other parts of Macandiew's testimony. Macandrew, you will 
observe from your notes, makes out Dundotmell to be an excellent 
man of business— •most accurate in the settlements with his tmiants 
—of good sense, and full capacity to manage his own affiiir»— con** 
ducted himself with sense and discretion at Seabank, where you 
have heard the accoimt of his extravagance, folly, and absurdities 
^^understood all his litigations, &c« Yet this is the very man who 
never would trust Dnndonnell to collect any of his rents, or settle 
with any of his tenants, without his own aid or that of his clerk, 
and who never left him even to write a receipt, and haxdly intrusted 
him even to sign one. 

Macandrew, however, thinks it necessary to tell you, that he 
did not tmsh to hwie the ch&rge of the execution of the deeds, and rd» 
commended Stuart. Very strange this. Dundonnell is amsmof sense—* 
known firmness of chancter^-universally acknowledged capacity 
for business — ^with just cause of oiflfence against hia brother, who 
had, to the o<mviction of all the country, properly aitmled dis^ 
iniierison on himsel£-*-fmd yet no man of business Wees to have unj 
thing to do with the master. Why not ?— *if all had been -as Soy 
sayis Macmndipew cannot give an intelli^ble reason for declimng 
the honour and employment of making the laird^s settlements — not 
a common step on the part of a country writer. Macandrew says^ 
I told him he had better take a gentkman in Edinburgh^ as Mac- 
bean advises. Now M^Bean gives no such advice. This is clearly 
a mere pretext on Macandrew^s part, to try to gain credit by not 
being ibrwaid in engaging in the business. But after the letter 
from Roy to him in October, before Macandrew went to Dtmdim- 
nell in autumn 1819, this pretext is too gross hypoaisy— fiMr Roy 
had been corresponding with him on the very subject of the deeds, 
and SVlacttndrew could have idiewn no repugnance to the matter, 
else he would not have been made ficctcKr, or sent to Dnndonnell. 
See what account Macandiew gives you of hs dient, and thek 
interview. He says Dundtooell agreed to send the scrolls to 
Stuait, ^* and aslsed wittkess for the scroll of a letter, which it 
might be proper to write to Stuaert.^ Indeed 1 Is this the strong- 
minded sensible mast^^'Con^aii^ the technical instrwctieme for fas 
oumdeeds-^revising and iitering Mac6ean'*9 scroHs with so much 
sldll to adopt ^liem to o&er purposes, and yet asking the«cr^l of a 
letter to €esk« an agent to extend the scrolls so ak^ed ? Is it not 
stnange that Roy also thought it necessary to put beforo him, m 
l^e letter of i^h February 1820, the very words he wished lum 
^copy? Is not tins ittadvertent admission by Macandrow real 
evidence of the man's weakness ? But then, says Macandrew, *' I 
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suggested one of Mrs Rosses .fiimily as the first heir/' — ^verjr 
strange, by the way, if the client was so obstinate and resolute, 
ai^d after he had told the witness that he was much offended with 
Macbean for similar suggestions ! — you will judge of Macandrew's 
credibility as to this. Then the Laird answered, " He thought it 
better to give them £6000 among them, than to give one the pro- 
per ty.^' Conceive the absurdity of this, and see how these made 
up stories prove themselves to be false. Could he not have given 
the £6000 to the younger children of IVIr Ross, and the estate to the 
eldest, or to one of them. Was it better for them to leave that 
estate to a stranger ? Why, if Dundonnell had said this, he was 
uttering nonsense, that shewed he did not know the consequences 
of his acts. Then the witness gave us a beautiful story of Ken- 
neth turning his wife out of the room, to prevent her interfering 
in his business, which contrasts finely with the picture you 
have of all the business with Macandrew being done wholly by 
correspondence with the lady ; and Macandrew then gives us a 
pathetic exclamation from the lady, that she hoped to God he 
would not exclude his own relations. Generous sympathy ! How 
unfortunate that her influence was lost, from the resolute character 
and strong hatreds of her husband. Then Macandrew tells us 
another very singular story. Roy, you will remember, makes out 
the instructions in August, 1819, to have been fully considered ^ and 
jyundoxmelTs resolution Jixed^ before he ggve the paper to Roy, or 
spoke on the subject. Remonstrance was vain. Then in October 
or November 1819, Macandrew finds him equally^ obstinate and 
dogged. The scrolls are sent to Stuart. But he never writes to 
desire Stuart to extend them^ and Macandrew tells us that in 
December of that year, when he went there, he found that Ken- 
neth had not made up his mind. Very singular this, after all that 
Roy tells us of his rooted and fixed resolution. Then M acandrew 
gives us the details of the scene in August 1820, when Roy is present 
and assists at the preparation of the instructions — this Roy who dared to 
put on record that he never communicated with Macandrew on the 
subject — and Macandrew makes Kenneth desire Mrs Mackenade 
to bring out Roy's letters, which are then put up and given to 
Macandrew to preserve as proofs of Roy's great integrity, urgent 
remonstrances and uniform disinterestedness, in trying to prevent 
the execution of deeds, as to the progress of which he has told us 
he knew nothing, and took no interest. 

I will comment on what Macandrew says as to the execution of 
the deeds presently. But bear in mind, I beseech you — as it is 
essential and vital to the question as to the deeds — that Macan- 
drew repeatedly said that he got no other instructions^ rerbal or 
written^ (ifter August J 820 — none whatever — ^that he ejt tended 
the deeds jrom these instructions — that he gave the clean scrolls 
to Kenneth in 1821 to read, and that he Imd no conversation uith 
him then or at any time as to the contents of these new scrolls, or 
of the extended deeds. He hud no such conversation — gave the laird 
no ea;planations. The deed^ were given to Dundonnell as made in 
termSf and in implement of, and in compliance with the instructions of 
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August 1S20. That is fixed beyond dispute by Macandrew ; and 
you will presently see its unspeakable importance to the main 
question in this case,— -«re the deeds executed truly the acts of 
Dundonnell, or of Roy and Macandrew. 

Macandrew sent Mr Macbean's scrolls, as altered, to Mr Stuart. 
flow did Roy know that these deeds were not executed P He had 
^ been enquiring about them, and in a subsequent letter he again 
.opens the communication. Now, hew and from whom did* Roy 
hear of this, that the deeds were not executed. From Dundon- 
nell ? He does not pretend that } and the commencement of this 
letter proves the reverse. Indeed not a letter from Dundonnell to 
Roy as to any matter of business is produced. From Macandrew f 
Then, where is the letter ? Hhej profess to give us them all and yet 
no such letter is among them. From Mrs Roy Mackenzie ? Indeed! 
. If that is so, then I refer you to the passage in which she declares she 
never heard of the settlements, and only knew in 1824, accidentallyi 
that Kenneth had made a will — a statement, by tlie way, proved to be 
false, (at least if Macandrew is to be beUeved in any thing), since she 
had, the keeping of Roy^s letters about this very settlement. And 
here let me remark, as a most singular fact, that, among the seve- 
ral thousand productions made, we have never be^i able to recover 
one single letter from Roy to his sister, or from her to him. But 
from whom had he heard that Dundonnell had not executed his 
proposed settlements ? not from Stuart ; for there is a letter fr*om 
the latter, saying he never knew why the packet had been sent to 
him. Then from whom P Plainly from. Macandrew or his Sister. 
And, at all events, this letter in February 1820 from Roy shews 
his knowledge of every thing as to the progress of these deeds, and 
proves that he was watching and superintending their execution 
and completion. The scrolls were sent to Mr Stuart to be extended, 
and Roy knew that they were not extended or executed, and he 
thinks it necessary to open, by letter, the communication alluded 
to, which letter is one of those that were subsequently preserved' 
by the defender against the day of trial. What is the use of again 
opening the communication upon the subject, and telling Dun- 
donnell not to disinherit his brother ? could he not have left Dun- 
donnell alone P for if Kenneth executed no deed, Thomas succeeded 
by law to the estate — the thing which Roy pretends that he wished \ 
but he proceeds to urge him to make these settlements, pretending 
that he was anxiously desirous that Thomas should succeed him in 
the estate, and consider the terms of this letter. 

«< Edinburgh, Saturday, 19th February 1820. • 

^ My Dkik DuiTBOMMULy 

* '^ Vr,ill you forgive the liberty I take in writing you 

on a subject to which it is very pain&l for me to allude to, for many reasons, of 
which it is not the least that it subjects me to the appearance of indelicacy and 
selfishness. But after anxious consideration, I c6nsider it my duty, and there- 
&re 1 do iu 

. ^' It occurs to me, from your not having completed your settlement^ tktU jgou 
are now satisfied of the propriety of altering them ; although, from feeling • 
delicacy towards me, you cannot bring yourself to destroy hopes which you may 
think your previous unexpected and unsolicited intentions may have raised. If 
tUs is your feeling towards me, believe me it is not right. It would affiird jne 
real satisfaction, that all differences between you and your brother were removed ; 

R 
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ilicjr h»V6 » nght to ejq^x "> ^%, '^"l 7P^ lieKit^te to sa^ «o ? Xq» kftow hQW 
^equently, sna how s^ieDuonsly I bave oreed the propriety o# th|8* I repeat, I 
ihaQ be shieerely delisted to hea» tlu^t alfobataeka to. it are at an, end* It eao- 
Dot disappoint me, for I have neiei. fiH%noneoft afloned mjfcif to raWiilala^ oc 
tfiisk on it; uid a^d tp. t^^ ^irfiojit iff^f»ti|)ff vapjty <ft i|i% t||»^. fmOt my 
hf^bits of self depei^deQce, I ai^ better aufUifieoTiA aU p^obi^bi^it^r to su^^ic 
myself than him, in whose pl^e you pi^t me. 

'^ I beg that yoa will reflect again on these things, and ^len wriie Mae* 
kjUUi yriih ifmtr won lumdy^^yout owa lazy hand shall I call it,**-' as I io- 
' tend, making Thomas, (or, at all evep&ta, Thomas' spp)» my kw% Jfi^ CW 

* have no objections to complete my settlements* You will thorefort get tha 

* deeds from Mr Stuart, and copy them out with that alteration, leaving all 
' the others I have made on the deeds. Robert is a »me qua nan trustee ; aqd 
*-Mr8 Mackenzie must get the Mains and BMMieables, as X at irst dlstinetly 

* directed.* Or if yoM do. not wish to wAt^ Mr M%cbean on Ui« suluect, vfrita m 
these terms to Stewart, or to Macandrew, bidding himget it done; or if you ^^ 
not fully determined what to do, write * requesting him to copy out the deeds 
which were sometime ago sent him for that purpose, making qver my property to ' 
trustees ; but ait I have no* made up my mipd as t» the beits^ leavo that part m 
iHPh a.i^ay as tb^^.aqy b^ I vmj. ^ftwK^ida twm^ cm sftCQuad^ io.ttfni. 06 the 
antalL* 

''*' I cannot help again apologi>jng forr writii\g_you. on this si^bj^ct, Xou knoit 
well that with yourself it originated, and rather than that thera should be a chancy 
of- your for one issunt suspecting me of an inierested motive in what I have-nov 
dona, I would .jntt. add one request to. that qf. e«areatiii(^yjMiBioi^aatattaotioaiUi 
tfua letter, viz. that with tl^ exception of ksviqgme a. trustee for my fSi^T^mHll 
sjstf r, you would entirely strike out n\y name fron^ your, settlements* 

(The Dean made mxioiif is0waEk&.on this lettec aa. he readit^)^. 

And here, ge&tlemeii, let me point out to}H>u a piece of i^ evi- 
dence of no small moment. Dundonnell, it is said, was bent ofr 
ewteuting these settlements— determined to exdude Thomas and 
his fiumily — ^resolute in all his determinations — a strong hatei^— 
olfended with Machean, sajs the SoUcitoivGeneTaly because he did 
not cairy into effect his direcH<ms— had car^ully revised the 
scvoUs-— was finally determined on their immediate execution^ 
Now the scFollSy all corrected 'hj himseliy are sent by his directions 
to Stuarty and he is to write to say what is to be done. Yet-, thmt- 
he never does^ and the scrolls lie eight or ten months with S^uarL 
Hius, this is the only occasion, in the whole history of the prepftHb- 
tionand progress of the deeds, when either Roy or Macandrew or both 
are not at the elbow of Dundonnell ; and tlus is precisely thetime^ 
and the only ttmej token noiking tchaiever is done. He was lefib*. 
to himself^ without either of these expert agents beside Mm, and h^ 
never dreams of writing to Stuart, not even though Roy so anxir 
ously reminds him of doing so, and gives him the firm and tocrdf 
of a letter, which he might c<^ over. Can you doubt then, when 
you find him never moving except when Roy is wilh him, that Roy 
lyas truly the prompter, or rather the real actor, and that all that is 
done is solely what Roy did, ojr got the simple, unwary, unreflect- 
ing and w[eal; Kenneth to do. 

Now come the instructions in August 1820, which you wiUfind » 
most material part of the case. I think this part of the case will con- 
vince you that these settlements are. not the deeds of Dundonnell. 

You will observe, in the first place, tha^ we haviC: Rpy prqyed. to^ 
have beett present at the preparatioii of tbea^ iiistiiiytiepfi*»in Ham- 



Moaiy and asfeistikig Macandt^w. I need not repeat the sitepioicA 
and jetAoMj with which the law views such intexfetence on «tha 
part ef the individual tKmkty oitetested. I ohidfly notice this to 
dbew the base fklsehood of his pretended agnonnce of the progrena 
of the deeds, and of the assertion that MacaHdi^w and he never 
had any commnntoation dnriilg thl^ whole perioflx as to their prepa- 
ration or exeention* 

NoWy in his defbneet, R6y oi^pi^ssly says that Maoundrew prt- 
patidtkeSt^ihietmBrf^ieMinHhmwi^ofA Be*i 

in mind that Macandrew Kweate to you that he had tm other in- 
atructioM^ wrhal or wr^UH^ Airen August 1820. Hie instruc- 
tions of 1819 he never saw. Let us take the deeds, and see whe- 
ther they donH difibr in most important point* ftom these instructions 
in I82O9 V¥hieh the defender has piudUcedy in support of his oase, as 
the tnHraeffhns by tehkh thejf were directed^ and which MaoandreW 
says were the imly instmctions he had received alter the drafts I 
have already ^ken to, which Were laid aside, and were not the 
basis of the deeds actually executed. Fhnn AugUst 1820 M«c- 
andrew says he got no other instructions. Follow me in this de- 
tail, and judge whether these deeds vrere the volition, the acts, the 
mind of Dundonnell^ or thA mind of the fmrtj nnd dgent preparing 
and concocting them. 

I shall explaki to you the entail. There is a destination of tho 
lands, and an t^paihent prohibition against mIo. A clause (Erecting 
the patties called to bear the name end arms of M^Kensde of Dun- 
donnell, and this is fenced iHih the proper clanse. Theh there 
is a prohibition against selling or burdening the estate, but with- 
out the proper clauses to make it effectual. There is another 
clause which says, that ** in case the said Robert Boy shall, 
in order to (^appoint the JiiU meaning and inMH of these 
presents, sell the said lands, he shall be obliged to employ the 
price towards the purchasing of other lands,*' &c., as if it was 
likely that Dundonnell, anxious to preserve the £unily estate, 
should yet leave to Roy the power to defeat his own meaning and 
intent. This is not very like the deed of the Highland laird, 
though very convenient for the Edinburgh writer. 

Now, Macandrew in his evidence tells you that Dundonnell, in 
August 1820, said he wished an alteration made, and resolved sojiit 
to alter his former plan, as to allow the heir to borrow money on, or sell 
the estate. He spoke of the expediency or necessity of a sale ^ 
he said that the legacies were considerable, the debts were increas- 
iag^ and that there was a necessity for a sale ', and Maeandrew's 
way of accounting for this strange result of l>undonneirs deed^-^ 
who was afraid, you are told, that the estate might pass to a 
Stnmger if he trusted it to Thmha? — ^is leaving it to Roy, and giv- 
ing hun the power of selling every acre d? the estate of Dundon' 
nell, and to invest the money in the house in Edinburgh, if he 
pleased, where he is carrying on his business as a writer. Is not 
this a singular thing f Macandrew teUs you that Kenneth under- 
atood all these matters. But if all this really pas8ed,--^if Kenneth 
held these learned disquisitions in conveyancing with Macandrew, 
and gave him ail these , minute directions as to the very clauses 
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in the detiy and at the .way in which the eniatlvns to he idtered,*'^ 
Can you helieve that this important part of the instmctions would 
not he contained in the minute of August 1820. Now, the in- 
structions in J 820 do not contain a single word of all these the 
most material part of Kenneth's alleged directions, which Macan- 
drew thought it to he necessary to reduce into writing at the time, 
in the presence, and with the aid of Roy. Can you account for this: 
omission, consistently with the truth of Macandrew'a statement P 
It is incredible. This is the only departure from the form of the entail 
as proposed by Macbain ^ and yet this, the most material, part of 
the directions is omitted, by the accurate and cautious writer sitting. 
down in his employer's presence toreducetheseinstructions to writing. 
But I am not surprised at Macandrew noio trying thus to account 
for so extraordinary a part of the deed. He has probably heard me 
on his conduct before, and he now knows the observations he must 
meet and try to obviate. He has so framed the deed, as to allow 
the man to sell the whole estate, and re-invest the money any where 
he chose— in the Lowlands, where he would have been free from 
that indignation which is boiling in Ross-shire, or in any way which 
he might find for his own interests. 

Macandrew iiow well knows he must try to make out this part 
of the deed to be the act and will of Dundonnell himself. But he 
is convicted by the written instructions of August 1820, which con- 
tain not a word of all these learned and accurate directions from 
Dundonnell as to the peculiar nature and character of the entail ^ 
and so he now says, that thif material part of his instructions was 
verbally given. 

The instructions of August 1820 as to the estate, are as follows : 

'^ After toking about twelre months to coBsider of my in- 
tended settlements, I have resolved to make very considerable alterations, and 
therefore I request you will get back the copies sent to Mr Stuart, and prepare a 
new settlement, appointing Dr Roy, Dr Adams, Mr R. Roy, Captain Gamp, 
bell, Mr Mackenzie of Strathgarve, Mr Alexander Anderson, and yourself* 
trustees, with all usual and necess&ry powers; with directions to the trustees 
to pay over to Mrs Mackenzie, in liferent, the free yearly rents of the property 
after paying interests, &c. &c. ; and 2(f/y, to pay off debts and legacies, — Mr 
R. Roy to be a »ine qua non trustee. I wish a timf^ desUna^on of the pro- 
perty to the heirs mentioned in the scroll entail, as altered with my own hand, 
and the leffacies specified in a separate paper, to be engrossed in the deed, and 
which legacies are also different from those directed to be merUioned when the 
scrolls were prepared. I am, &c.'' 

Now, Gentlemen, compare this with Macandrew. ^ simple des- 
tinattofiy says the letter of instructions. An entail says Macandrew, 
but leaving out some of the fencing clauses given by Macbain, and 
allowing a power to sell, but under obligation to invest. If that had 
been the case, how could the instructions have been framed as they 
actually are. The instructions do not contemplate an entdH at all. 
The deeds profess to be an anxious entail — but with the loop-hole 
for Roy, which Macandrew says the laird specially intended for 
Roy's benefit But after all, the deed which Macandrew executed 
is not the deed which any man could have finuned in consequence of 
these pretended verbal instructions. What was the use of the power 
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of sale ? Why, he was bound to re^invest every sixpenee of it be- 
yond the legacies and debts specified there for which, as entail is 
debt, the estate could have been sold ^ so that it is*not a power 
given merely to sell the whole estate, but an obligation to re-invest 
every sixpence except what was necessary to pay off the burdens. 

The clauses here said to be for Roy's relief to pay off debts and 
legacies by sales— and yet he is bound to re-invest all the surplus price 
of the lands he sells. See how the contradictions expose the false- 
hoods in the case. There is another fact which strongly affects my 
mind. Macbean you know would not prepare a deed in Roy's fit- 
vour. But he prepared a correct strict entii^-^tight and binding'-* 
such a deed as a man of his skill would prepare in order to secure 
the &mily estate. But the Inverness agent and Roy wont take 
the deeds of the experienced Edinburgh conveyancer. Macandrew 
says he wrote to get back Macbean's scrolls, and yet he did not use 
them. The one was intended honestly to preserve the old fiunily 
estate of an ancient and honourable branch of the high blood of 
Kintail. That did not suit the purposes of Roy. The estate in the 
Highlands was of little value to hun. He had no affection for the 
soil, and the country he well knew would spurn the foot of the in« 
truder, and its hills never echo to his hated name. Hence his ob- 
ject was to secure the means of purchase elsewhere, where he 
Inight not encounter the strong feelings of abhorrence of the «um 
hearted clansmen of Dundonnell. Hence the deeds executed put 
this in his power. But can you believe that Dundonnell — ij^the 
man, Roy says he was — had this in view. He disinherited his bro- 
ther forsooth, lest he should sell and squander the estate — which by 
the way an entail would have prevented, — and yet he deliberately 
leaves to the Edinburgh apprentice to sell this same estate, and re- 
invest the price of the inheritance of the family any where he chose. 
I Let us next compare the instructions of August 1 820 as to the 
legacies^ with the legacies in the deed said to have been extended 
in terms of these instructions, and without any other directioaS| 
verbal or written. 

jPiW*— This paper of instructions as to the legacies is a very formal 
and regular paper, being duly witnessed and tested. It was the re- 
sult you know of considerable discussion, as Macandrew pretends, 
with Dundonnell, at which Roy was present, and the amount of 
the legacies is said to have been specially discussed and canvassed. 
Now this paper was Macandrew's only warrant for the extended 
deed. Of that he has given us the clearest proof. The importance 
of this paper is rendered much greater by the concluding words of 
the instructions as to the estate, viz. " and the legacies specified in 
a separate paper to be engrossed in the deed^ and which legacies 
are also different from those directed to be mentioned when the 
scrolls were prepared.'' Now then the legacies in th^ separate pa- 
per of August 1 820 were to be engrossed in the extended deed, 
and these legacies are specially mentioned as different from those 
which had been intended at the time, the scrolls, (that is Macbean's) 
which are here referred to, had been prepared. Hence Macandrew 
had no warrant for the legacies but thisf p^per of instructions of Aa- 
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guBt 18S0. The legacies in Meobeaa^s actoUs asre declared to be 
difierctti £pom thase aubaequentlj intended. Hence Macbeaa'a 
aGsaUy erwiy marking on it could not be his wamnt* Hie instx«G- 
tiona «f 181^ Mnoandrew ttiys, Jie hadnever seen. He dedares faitt^ 
self tbat the iaotmctioBs of An^ist i 830 were fais^mlj wanaaty^^-Mhat 
the deeda were extended in terns of them<>— that he had too other 
disectioiia, v«ihal or wriUeiwHuid that he had no oonvenaAiona 
wkfa I>ttndonn^ as to the contents of the intended deeds when he 
ga^e ham the new scrolls in the year following in August J 821. 
Now then observe* In this paper of instructions as to the legax^es, 
CampieU v ^tot tnentimed in xmg ¥:ay whatever. Nay, Macan^ 
drew takes him as an instrumentaay witness to that paper, which 
abews that he had never been named as a person in the least de- 
gree interested in the settlementsi or as intended to be flivoured. 
Yet in the extended deed there is the annuity of L.2Q a-yeax to 
Cam^ell. How is this to be explained. What warrant had Mac- 
aadrew for introducing this suspicious name ? Is it not extraordi- 
nary that this should be the case with regard to the provision for an 
individual whom I am sure you must believe is the very last that 
could ever have been iccludcd in any wishes of DundonnelL How 
came Macandrew to include Campbell. You will ndt find in the 
whole case, or in any of the documents, any explanation of this. How 
came he in writing out the new scrolls for the deed at Inverness to 
include CeoEupbell. Remember that he had no directions as to the 
legacies, exc^t the paper of August i 820, and that in the other pa- 
per of iDBtmctions of the same date, the legacies are spedaUy de- 
clared to be difierent firom those intended in Macbean's scroUs. It 
is thus made inevitably clear, that for this legacy Macandrew had no 
vnxaaat whatever, and that between the de^ and the pretended in- 
atmcttons, there is a most remaikable and unwarrantable disconfor* 
mity as to this important particular. This fact is the more stiikitig, 
because Manford tells you that the scroUs for these deeds of 1821 
were draum out at Inverness^ very shortly before the execution of 
the deeds, about a year after the instructions of August 1 820» and 
during the interval Macandrew has sworn to the &,ct that he had 
no instructions, verbal or written. Have any of you then, the 
slightest doubt, that this deed was truly the work of Macandrew 
and Boy, and not of DundonnelL Roy was at Inverness, in his 
way down to Dundonnell, and you will presently see that the deed 
differs in other respects in a st^l more flagrant manner from Mac- 
andrew's pretended instructions. To secure and propitiate Camp- 
bell was essential for Roy's purpose. The lady's motives to aecure 
this I need not expose ^ but even if Roy was ignorant of that dil- 
gusting part of the case, he had the strongest motives to purchase 
CampbeU's silence. Campbell was the only domestic from the low 
country who had been in the service of Dundonnell. He had 
been there during the whole period since the marriage, and he 
could have fatally unfolded the habits, and propensities, and child* 
ishness, and imbecility of Kenneth. It was essential, therefore, o« 
every account, to secure him in the interests of those by whom 
these deeds were concocted, and hence you will easily see hotir it 
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camo about that Can^bdl vuba included £e» $sk axumity i» tlte dteedv 
tbQVgh not montiflned in tlie. po^r o£ instrustiMisi 

XUa paper of mstructiDns. for the legacies of Aagurt 1^8@0v lea^^es 
'^ to Bob. Boy L.IO(X) sterling, with, interest, fvosr the term after 
my decease/* What does the. deed eoAtain ? ^ T» Bob^ Roy, 
writer in Edinburgh,, my bBother-in-laur, the sum of L>2009 
aterUng, payable within, three yeass alter my decease, with legal 
interest thereafter during the noii»*payment.'' Obsenre^ this re^ 
maricable discrepancy. The legacy is doubled t» amount^ and m^ 
tered in (sonditians* l^j whom,, then, or by what wamnt ? Me«- 
aodrew says he had none but the instructions of i^ugust 1'820 ^ yet 
he scxpUs this deed at Inverness, a fe^v days, as Mantod says, be- 
fore going to Dundonnell, with a lej^y of double the amount to 
Boy. Now Roy passed through Inverness toDtrndwinell in Au- 
gust 1821., and had communication with Macandrew. Can yon 
doubt then, that this deed is truly the act wholly of Boy and ^e 
agent, and not of poor Dundonnell. 

This is not all. The instructions of August 1820, do not coit* 
tain— neither of them contaii^— a«v provision for a payment to 
Roy as the heir during the Idferent of the widow ;■ on the contrary, 
the instructions of the 17th. August, 1820, direct the tarustees to pay 
ever to Mrs Mackenzie, iihefree yearly rents^ of the trust-propertyk 
But the deed contains a positive direction to pay to the heir, vt 
in. other words, to Boy, an. annuity of £200 during- the life of the 
widow. What caayousay to this- striking disconfermity P Is not 
this another clear proof, tluit the deed was wholly the eoncootioii 
of Boy and Macandraw,. who made the deed escactiy as the former 
ohose,. without the least refierenoe even to their pretended instruc- 
tions. 

Thus the deed contains striking variances >from the. ins(a:iietion» 
in regard to the provisions. as to Mrs Mackenzie. 

There is another most important clause inserted as to the 'power of 
revocation, which is limited in avery peculiar- manner, and with a view 
that displays considerable cunning. Boy's originaL letter in 1819 to 
Maebeiui,had declaried,thatthe rmistmaj^ power <frevoc€ftionfAiovM 
be reserved. Macbean had acoordingly pfepased- the clause, reserv- 
ing power to revoke in proper, and effoctualtermsk In the paper 
of. instructions of August 1820, the only notice of this is k- general 
neservation in the paper as to the legaciesv Now, what oecurs in 
the trust deed for the payment, of the legacies ? The trust deed 
first cantains a power to alter y then, declares, that the deed, if notr 
altered,, shall have the e£lbct of a delivered evident, though found 
in the testator's repositories^ and. that no revooaticm- shall be^in* 
&rred by implication ^-*«all this is matter of common > style and ire^ 
quent occurrence. There i» in. it nothing unusuaL But their 
^ere follows this. most marvellous. and. extraordinary clause, '* And 

* isii particular^ that no. deed of settkmeni or^ desHnatim of my 

* efitcOcSf ahoil he. deemed. a reBO€aimn.^: this trug$, in* whole or iit 
' paxt^ unless such; revocation, is. specially oxprossedt thereinr.** 
Gentlemen,, you will see at once the object of this^cuBniii^, most 
unusual^ and singular clause* Its effect waa just tbisy— 4f poor 
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Kenneth had ever escaped out of their hands, and under good ad- 
vice, arising from some confused and dreaming recollections of- his 
own that he had been made to sign deeds, had executed nay recal of 
any former settlement of his estate, they still hoped by this most sin- 
gular and unparalelled clause, which no one could have contemplated 
or guarded against, to save the trust deed and all the legacies Jrom 
the risk of revocation. Only conceive the absurdity of the intention 
and views which this clause imputes to\Dundonnell. If he was to 
disinherit his brother, and leave the estate away from him and his 
children, and away fh>m his sister and her children, with a view to 
prefer the relatives and connections of his wife, it was very natural 
to burden the particular party, who was to succeed to the estate, 
with numerous and large legacies to the whole clan of the Boys. 
But is it not equally clear, on the other hand, that if the re- 
solution to exclude Thomas had been altered, and Kenneth had 
ever been advised to recal any such destination of the estate, and to 
leave to his brother the inheritance of their forefathers, it would 
have been most inconsistent that all the legacies to aU the Boys 
should eqttally subsist^ as if the estate had gone to Robert Roy. 
Yet this might easily have been the result. If the friends of 
the family had been able to extricate poor Kenneth from the 
toils of this designing crew, and if he had been induced as a 
precaution to recal any settlement he might have made of the 
estate, no adviser— not the most skilful and sagacious of those now 
present-— could have dreamt of such a singular and unusual clause 
as this \ and this trust-deed, with all the legacies to the whole con- 
nections of the wife, would have remained as a ground of claim 
against the rightful heir of the fifunily. Can you doubt that this 
most unusual and remarkable clause was inserted through the cun- 
ning of Roy, and for the very purpose I have now explained ? Do 
you believe that poor Dundonnell could have meant so to fetter 
and tie himself, or that he could have understood this very pecu- 
liar clause ? What I am now commenting upon is a// addition to 
MachearCs scroll^ where there is not to be found a suggestion for 
such a qualification. How came this clause then into Macandrew^s 
scroll ? Was it matter of accident ? Had the truant and unreflecting 
fingers of Man&rd copied it by chance from some otheif deed ? Or 
is there a style for clauses of revocation peculiar to Inverness ? 
What say you to this P Is it accident— inexplicable coincidence— or 
is it the work of Roy— of that practised systematic fearful spirit of 
cunning and design with which the preparation of these deeds for 
years was carried on P Read the clause for yourselves, compare it 
with Macbean's scroll, which Macandrew says he had, and judge 
whether, when the new scrolls were made in August 1S21, this 
singular deviation was made without object or design. 

Gentlemen, I have now finished this part of the case. I give it 
to you as almost independent of the whole evidence as to the inca- 
pacity of Dundonnell. I take the deeds, in order to shew you that 
they were the act of the party chiefly interested, and his agent — 
not the acts and deeds of Dundonnell — that they were fabricat- 
ed, manufactured, and got up by Roy and Macandrew, even to 
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any pretended instructions framed^ exactly as they chose, and 
that the unhappy victim of their contrivance theii cunning and 
their deception, knew nothin? of the import and the contents, 
and the provisions of these deeds. I put this view before you 
with a feeling of confidence which I hardly know how to ex- 
press. I desire the court to examine and sift and scrutinize it 
with the utmost rigour and jealousy. I leave it, without fear, to 
the examination to which their knowledge and experience can 
subject it. I urge it upon you with all the earnestness in my power 
—vehemently and boldly calling upon you to test, by personal 
examination of the documents, every word I have said — study and 
compare the handwriting ascribed to Dundonnell in these scrolls, 
and in the original instxuctions of 1819 — spend the remaining time 
yon have for deliberation in tins task — ^rely upon it, it is the most 
important partof the anxious inquiry whichyouare now on your oaths 
to answer. Then study the different papers of instructions — ^reflect 
upon Macandrew's testimony— compare the instructions with the 
deeds— «pend the night, if necessary, in these inquiries, and I 
know that such examination will produce the most complete and 
unhesitating and firm conviction that these deeds are not the acts 
and will of Dundonnell. 

I have put this part of the case before you on the distinct ground 
of the peijury of Macandrew. If you believe that witness — ^if you 
believe one-tenth part of what he said had passed between the late 
Dundonnell and himself, there is an end of my case — you must de- 
cide agmnst me-"-I am not entitled to your verdict. But if you do 
not beheve Macandrew — ^if the detection and exposure of hun has 
been complete and irresistible in any one of the points I have most 
urged, then the de&nder^s case is false-— reliance on the inte- 
grity of Macandrew or Roy is at en end — ^you must throw aside 
the whole agency of Macandrew as the tool and instrument by 
which Boy's purposes were accompHshed, and then I am sure of 
your verdict, without almost any aid from the overwhelming evi- 
dence ^to the imbecility of the deceased. 

Nexrror the account given of the execution of the deeds. And 
here the circumstances said to attend the execution of these deeds are 
most extraordinary and unexampled. Macandrew trusts the execu- 
ticm of these important deeds to a boy who had never previously had 
any similar charge— does not even desire to see them when executed, 
and Manford, of his own accord, seals them up without shewing 
them to his master — ^nay, though one day intervened between the 
execution of the two deeds, Macandrew, though proved now to have 
been in the hoose the night of the ball, never thought of looking at 
the first deed to see whether jj was correctly executed. There is 
something very strange in this story. Whether they thought 
the poor simple laird could be made more easily, and with less 
distrust, to sign deeds which this boy put before him, or whether 
the whole story is utterly felse, it is difficult to say. That the 
account is most extraordinary is manifest, and I saw that it struck 
with surprise both you and the Court, when Manford gave his tes- 
timony, and Macandrew's evidence has only increased the cause for 
surprise. And the accoimt of the manner in which the laird ac- 
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tdally signed the deed, and Macandrew^s inattention to that import' 
ant part of the business, is rendered still more remarkable by Mwi> 
andrew*s alleged solicitude and unusual precauticms about every 
other part of the business after he arrived at Dundonnell in Au- 
gust 1 82 1 . He had drawn out he sap fair scrolls of the deeds in term» 
of the instructiotis of August 1820. These scrolls he took to Dun- 
donnell in August 1821 — gave them to Kenneth, and desired him 
to read and examine them, and satisfy himself if they were accord- 
ing to his wishes and instructions. Macandrew had no conversation 
with him as to the contents, and gave him no explanaltions. Mac- 
andrew then desired Manford to get the scrolls extended, and to 
have the deeds executed. Macandrew says he and Manford com- 
pared the extended deeds with the scrolls. Whether there was time 
to do that, considering Macandrew^s absence, I think may well be 
questioned, aiid Manford was singularly indistinct, and yet c<mfident 
on that point. The scrolls are said to be marked *^ Approved^ Km 
M^Ky'*'* no ordinary precaution I think to be taken, when the man 
of business was on the spot, and when the laird was so capable of 
giving orders and directions. Yet Macandrew took no charge of 
the execution of the deeds, and did not even know till he saw them 
lately that they were executed on different days. Macandrew how- 
ever was yet at pains, he says, to tell Manford not to have Camp- 
bell as a witness — a most important &ct, for you remember that 
Campbell is a witness to the letter of instructions, in August 1 820, 
as to the intended legacies, — ^which proves that Macandrew had 
not then dreamt that he was to receive a legacy, and yet the said 
Campbell is among the legatees in the extended deeds, though not 
in the instructions, for the very annuity given to him by Koy's 
addition of Kenneth^s alleged verbal direction 'in the instructions 
1819, which Macandrew swore he hever saw. 

Then Macandrew swore most positively that he had no commu- 
nication whatever with Roy as to the execution of these deeds- 
nay', he tried to say that Roy was not aware of their execution. 
That was too gross even for Macandrew, and at last— -you rapember 
with what reluctance it was wrung out of him,— -he admitted that 
he presumed that Roy conjectured and knew what Manford was 
shut up about in the small parlour when extending the deeds, and 
kTieu) that they had been executed. Who can doubt it— *or if Mac- 
andrew ha4 adhered to his assertion that Roy knew nothing of what 
was going on, he being in the house at the very time, would you 
have given credit to him for one moment? 

Now for Manford^s account of the execution of the deeds, and 
his part in this precious scene. He says he got the scrolls from 
his master, with directions to hav# them extended. He knew 
Macandrew to be the confidential man of business of the family-— 
that the deeds had been long in preparation— and he got the scrolls 
after this intelligent country gentleman is said to have examined 
them, and marked them " Approved" with his initials. Was Aot 
this a sufficient warrant for the writer's apprentice to assume that 
the deeds were fully authorised and considered by the client ? 
What apprentice would ever have thought of requiring more or tak- 
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mg a&7 step to see if the client understood what his own master htA 
thus given him to extend as marked approved by the client P Might 
not this be considered the best proof tlmt the laird understood them P 
But Mr Manford must needs read over the en; tended deeds to the 
laird ! ! and he tells you that such is the usual way in which he does 
SusinesSf and that the entry in his diary is the usual way in which 
he records the business which he does. Manford is acquainted with 
the Roys, and the postscript of his letter shows his intimacy with 
Mrs Mackenzie. He states that he read over these deeds to 
Dundonnell without special instructions to do so^ tis sai ordinary 
part of his business. Now, Gentlemen, you are not ignorant of 
such matters. Is this a natural or usual proceeding — ^to read over 
to an intelhgent man the deeds, the scrolls of which he had marked 
as approved. There ia one circumstance fvhich ought to be attend- 
ed to, that whether he gave them to Dupdonnell or to Mrs Mac- 
kenzie when they were executed, he cannot say. . He says that he 
sealed both the deeds up immediately. He tells you that he could 
get nobody but the man Fraser to witness the deeds. Now, we 
have it proved that there was a ball that night in the house, and 
that the neighbouring &milies from Lochbroom, Ullapool, and other 
places, were present ^ but in place of getting any of the gentlemen 
who attended the ball to sign them, he gets Fraser to witness the exe- 
cution of the deeds,— a fitting man for such a purpose. He instructs 
Fraser to make a memorandum of his having signed the deedsy and 
he tells him, — ^you remember with what reluctance that was extort- 
ed out of Manford,— that the object of keeping a memorandum of this 
transaction was in case of being called upon to give an account of it 
afier wards. He thinks it necessary to give these precautions to 
Fraser about a deed to which he says he paid no more attention 
than to any other he had executed. , 

Manford kept a diary, and I beg you will attend to this. They 
arrive at Dundonnell by the diary upon the 25d \ o^ the 24th they 
were quite busy getting the deeds of settlement arranged for Dun- 
donnell j on the 25th, which was Saturday, they were occupied 
busily in getting the trust-deed and deed of settlement by Dun- 
' donnell extended. Is not this a proof that they were both extended 
that day P for not a word farther is spoken or said on the extension 
of the deeds. Then, on Sunday, they were long of getting up \ 
then, on the 27th, ^^ this day remarkable at Dundonnell for two 
things ^ ^y^^^, the execution of the trust-deed regulating the lega- 
cies \ and secondly y the anniversary of the laird's marriage. We 
danced till six o'clock in the morning, and then went to bed.'^ These 
entries, he said, were not kept fuller .than all others of a similar 
nature \ and there was nothing particular about them I Now, what 
follows P Upon the 28th, ^^ this day nothing particular or amusing 
happened ^ I got the deeds of settlement executed \ went through 
the regular form of ea plaining to the witness the nature of the deeds, 
and previously reading them over to the laird who had already 
marked * approved' on the scrolls J*^ He went through, he says, 
the regular form of ea plaining to the witness the nature of the 
deeds. Explaining the nature of the deeds to the witness ! and 
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does Manford come here to' tell yovi Ms is the regular Jorm f Tke 
witness must ^ee the suhscription ^ irat explaining the nature of the 
deeds td the witness ier perfectly preposterous. You ail know tiii» 
to be absurd. Thus over preparation defeats itself. The boy Maitfoid 
— ignorant, inexperienced, and self-suffident, sets about making hi» 
record, to afford all the aid in his power to his vaiuaUc friend Roy 
— and by way of superabundant poof of the openness with which 
these deeds wero* set about, acttolly records that he explains to the 
stupid carpenter the nature of these pri-vate and confidential settle- 
ments — ^that stupid witness, as he- described him, to whom be 
thought to be necessary that very day, to give the direction to 
make a memorandum, lest he might forget so unimportant sai event 
in his bu^ and anxious life, as having heard the settlements of 
Dundonnell fully explained to him. Let iis follow him, however^ 
through the regular form of explaining the deeds, and previously 
reading them over to the laird. Mr Manford in his diary refused 
to read on \ and went on to swear that the vest of the entry in the 
diary had no relation to this case. No relation to this cause I Hai» 
it no relation to the credit of this witness, and will not tins single 
paragraph, which the discriminating Manford so resolutely withheld, 
be utterly fatal to these deeds when you attend to it P It contains 
this most extraordinary sent^iccy-— entered on the day of the execu- 
tion of the last deed, and following immediately the notice of its exe- 
cution, — ^^ a very pleasant conversation took place betwixt Roy and 
I idth regard to remaitdng with Mr M acandrew. To this I made no 
objection^ proeided I got urhat would keep me in Inverness. Every 
time I see Roy he always inures me with hopes with regard to my 
future prospects. Much am I indebted to kim and his family?^ A 
pleasant conversation took place ! At what time ? When this deed 
was signed in favour of Roy ! • He had hopes it seems cS. being pro- 
moted to Mr Afacbean's office, through the influence of Roy i And 
he swore that the hopes he was inspired with were the influence of 
Roy with M acandrew as to the salary he was to get 1 Ail this, too, 
entered' the very day in question, for he swore that the following en- 
tries were made on the next day at Garve, where he went the follow- 
ing morning. Mr Roy, it seems, asked him if he had any intention of 
leaving Mr M acandrew ; and when I asked him whether Mr Roy 
might have spoken in his fiivour^ he told me he could not recollect. 
You remember — I am sure none of you will ever forget to your dying 
hour, the exhibition he made in the* box-^he reluctance he had to 
read these passages, which had been carefully papered over ^'^^he dis- 
covery of which he opposed before the Lord Ordinary by separate 
counsel— his pretended inability to read the important words, till I 
helped him out from the copy I had in my hand. You remember all 
this— ^yet he swore the passage was wholly immaterial ! Immaterial ! 
It is conclusive of the whole case. It proves the agents with which 
Roy worked. It proves the arts he was taking to prepare and tutor 
and fit them for his work. It shews how deeply and intensely he was 
watching the progress of the agent^s business at this important period, 
and the feverish anxiety with which he graraed at that moment 
to make the lad, selected to deceive the unwary Kenneth, look to him 
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for his fiiture prospects and advancemcoit in life. See how this pas- 
gage of the diar^ shews the feelings in his mind when the lad was se- 
lected for the concoction of these deeds, and the feelings in the mind 
of Manlbrd at the very time he was performing the task assigned to 
him. We have got at last this speaking real Evidence wrung out 
by the strong hand of the law, by the force of jury trial. 

Observe, ^rther, the important fact that Manford, before this 
period, had not been intrusted with the execution of any deed of 
importance, with the eitception of one, which was merely a supple- 
mentary deed, executed by a Mr Mf^^erson } and all that was 
said in the diary as t6 it, was merely that he had come to Ord and 
got Mr Macpherson^s deed executed* This is the gentleman who 
tells you that this entry was not firamed for a particular purpose 
and view j and that he meant to record nothing with the view of 
its being seen ; and yet the other entries which he gives you are 
mere short dry statements. I was astonished at the earnestness 
with which the Lord Advocate pressed this in his cross-examination, 
making Manford explain, at great length, that these memorable 
entries were altogether matter of accident, and not fuller or more 
anxious than any others in his diary. None were read to us to jus- 
tify this statement. Then I. desired to turn to the other entry as 
to Macpherson's deed. And you see how meagre, short and dry it 
is — ^making a striking contrast with the record of the proceedings 
at Dundonnell. 

We come to Eraser. He says that Dundonnell /Tropo^^is^ to read 
the deeds over to htm* If that man swears true, he has proved 
the incapacity of Dundonnell. Do you believe that he would have 
desired the extended deed to be read over to Eraser, the man that 
Manford tells you was the stupid carpenter. Does it cohere ? Is 
it reconcileable to their theory ? If ever they were signed at all, 
it is reconcileable to our theory, that this poor weak man would 
have signed any thing put before him, and was most likely to have 
said, in the simplicity and weakness and childishness of his nature, 
that they had better explain the papers to his associate and friend 
the house- carpenter. Again, Dundonnell not only on the day the 
first deed was signed, but again on the following day, when the se- 
cond deed was signed, desired again the deed to be read over to 
Eraser. Is this possible, if he had been a man of common capacity, 
and had been told the, day before by Manford that it was unneces- 
sary. Besides, only observe the absurdity of this scene. Manford 
tells you that he read over each of these long deeds to Kenneth 
before they were severally signed. Eraser came into the room just 
as Kenneth was going to sign each. And yet we are to believe 
that Kenneth gravely proposed and seriously wished, each day, to 
have the whole deed again read 'over to the carpenter called to 
witness the deed. Manford records that he explained to Erazer the 
nature of the deeds. Eraser swears that he made the memorandum 
that night \ and what is ,the explanation which he gives f It is 
that he signed two title-deeds ; and the memorandum that he swears 
to states this. Eurther, he swears that he saw the words title-deeds 
written on the top of the deeds, which he Signed, when he was 
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standing behind the chair of the laiid; I do belie^re, gentlemen^ 
that he did see this written on the top of the deeds which he signed. 
The man is not so stnpid as Manford rqioeseiits him to be. His 
memorandum is well written^ and it has only one ill- spelt word ^ 
the word aproved, which he sp^is with only one p instead of two. 
Manford says that he explained the nature of the tdeeds to him. 
How then had Fraser written down* in his memorandum, ** two 
title-deedsP^ JMyopinion of the transaction is, that it is not impossible 
that papers were laid before the laird with that word appearing on the 
face of them. How else can, you explain it ? Conld he have mistaken 
the one for the other, more especially if the nature of the deeds 
were explained to him ? He was not speaking from the memoran- 
dum when he saw the word title-deeds written upon it, because he 
swears to the £M;t of what he saw at that time. This part of Fraser^s 
testimony is of incalculable importance. You remember the extra- 
ordinary reluctance he exhibited to answer the question whether 
he had seen any words written at the top of the deed. He re^ 
mained silent, you know, for a long time ^ when compelled to an* 
swer, he had no doubt m to what he had seen^ and admitted that 
he had seen the word title-deeds written on each deed. He durst 
not draw back from that \ for he knew that we had his memoran- 
dum, bearing date the Yetj day of the last Aee^ being signed. 
Why, then, was he reluctant to answer ? Why, he knew very 
well by this time that the circumstance about the title-deeds 
was &tal to the case^ for coij^led with that term being in his 
memorandum, made at the time, it proved irresistably alike the 
deception practised l^ IManford upon himself^ and the decep- 
tion practised upon DundonnelL .Manford says, he explained 
to the witness the nature of* the deeds, and has recorded that in his 
diary. Now, Fraser's testimony proves this to be false y ffxt Fraser 
declares he saw ^' title-deeds'^ on the top of the papers thus signed \ 
and the memorandum which he made at the time records that fact. 
What are you to say, then, as to Manford and his diary, in which 
he represents himself as explaining to Fraser the nature of these 
deeds. Then as to the unfortunate Kenneth. How strikingly 
does not this incidental fact in the evidence open up to view the 
deceit practised upon him, and the devices by which this simple, 
indolent, good-natured halfling had been made to do whatever 
these parties chose. If these deeds were ever signed by Kenneth 
at all, I have not a doubt that papers were placed before him with 
the term title-deeds apparently affixed to them, and that his signa- 
ture was obtained by stratagem to instruments of which he knew 
not the import or the purposes, and which he was utteriy unable 
either to originate or comprehend. 

The view of the case which I have now given you, does not super- 
sede, but on the contrary, gives additional importance to the evi- * 
dence oi incapacity* And I begin,- as with a vital part of the case, with 
the opinion of the iBEither, before any questions arose as to the inca- 
pacity of his son Kenneth. It was no trifling matter for the father 
to express himself as he did in regard to his son's incapacity ^-^it 
was no light feeling which could lead the father to write in the 
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way he did as to his son^s folly, defect of judgment, imbecility and 
general incapacity. We have his letters containing the bitterest 
feelings known to the heart of man, and wrung out of his afflicted 
heart, when lam^ting over the grave of his promising son. He is de- 
ploring the weakness of the one, who then became the head of the 
fiunily. Look at these letters and judge for yourselves, when you are 
told that our witnesses are not to be believed, who swear that at the 
time of the eldest son^s death, he expressed to them his opinion of 
Kenneth's intellect, and that they are unworthy of credit, because 
they are infected with the Ross-shire clamour ; look^ I say, at the 
c<Hitemporaneous letters of the father, expressing those very opinions 
which the witnesses have sworn to. In reference to this part of the> 
case, observe the evidence with what my learned friends, curiously 
enough, concluded their case. They commenced with a powerful 
and plausible statement of the cruelty of the father, which was 
said to have depressed the mind, and deadened in early life the fOf 
culties of his ill-treated and neglected son, and they concluded with 
a most tender-hearted affectionate letter from the father to poor 
Kenneth, trying to rouse him in his own opinion', giving him every 
encouragement, and wishing him to return to his home \ while in 
the preceding moment they shut the proof as to Kenneth's senacj 
by reading that memorable epistle to Mrs Mead, in which he talks 
of the cruelty of his father, and writes to his gossiping cousin as to 
the ill-usage from his parents, on which she had been expatiating, 
in a style like a sheepish schoolboy, but perfectly ludicrous as a 
proof of sense on the part of a grown captain of militia, the heir of 
a Highland family, and a man capable, it is said, of conducting his 
defence in a court-martial. I need not again read this childish 
absurd letter^ conclusive, I think, of Kenneth's imbecility. The 
poor silly young man seems to have deUght in finding his cousin 
affecting compassion for him, and repeats, as if it was a manly and 
fine thing, the idle stories about his parents' harsh usage, which 
this lady had, for what purposes I know not, but most improperly 
and scandalously been instilling inta his mind for years. There are 
many such letters, the defender tells you, teeming with proof of the 
father's kindness towards Kenneth. I admit that there are. But 
then that only adds more importance to the letter of the fiither, 
which we have, lamenting the want of capacity and judgment in 
his son. There is his letter of the 9th of April 1 808, to Banker 
Mackenzie, in reference to Kenneth's escape from the marriage at 
Aberdeen. 

«' Dear Sir, 

^^ I had letters late last night from Sandy, of the Ist and 2d ApriU 
and a letter from brother Simon from Nairn ; and you may verily believe me, 
that my wife and I are greatly distressed since we received them ; and, by what 
Simon writes me, he came to consult you upon the business. I have only to say, 
that nothing ever distressed us in the manner this unlucky affair has ; but still 
we have hope, that our friend's counsel and plan may, with 6od*s assistance, 
turn out better than we expect. Therefore, I run the bearer express, in order 
that you may detain this unlucky youth at your house, till I arrive, and tiU I 
concert with you and his uncle what is-to be done. This is in the event he has 
left Nairn ; and if not, I wrote his unde by this express to keep him there, and 
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not let on that I am going. 1 sball'be at yoot home, (Ood willteg) Wednesdiiy 
or Thunday at fiuthett. My diatreited wife joint me in kind oompIinieDU to 
yon and family. And I remain yoj^irs, ^c." 

And 9iffdM^ on the 29th September, he writes in a letter to the 
same peiso% *' I am presently very much distressed with my leg, 
and my scm Kemieth^s c^duct has given me ' much concern ; and 
I still build on your advice how to proceed with him, or in what 
nuumer to dispose of him. I am grieved and ashamed for what of 
trouble you and Mrs Mackenzie have had by him while with you. 
In short, I do not know what to say or do regarding him.'' 
, On the 15th December, 1815, he writes in the most feeling 
terms to Kenneth, after the death of his son Alexander. 

« 

^^ Mr Dear Eexnetb^ ^ 

^ '* The sadden and afflicting death of our dear brother, 

which was aiinounced to ybu last week by the Doctor, could not fail to overwhelm 
yonr mind with the deepest diatren, in which* you may readily bdieve that his 
distiacted parents richly participate. What comfort have we bat to see our dear 
children doing welU and settled around us respectably in the world,— when these 
hopes are disappointed or blasted, what remains to us in life but lamentation and 
regret. Impressed with these melancholy reflections, it is with the greatest grief 
iind swrpcise that I now learn by a letter ftom Tom, that you have come to the 
r^h resolution of extending your services im the army to the ^e, and af e juat «a 
the eve of SfBtting out for Hc^land, the scene of active, and no doubt, bloody ope- 
rations. Let me enfreat of you, my dear Kenneth, to give up every idea of this 
neasure, and to lie by in the country during a little time, untU I shall be able to 
make anaiiganenta for your comfortable and respectable settlement aihoBiei an 
event I have much at heart. I never meant that you idwuH lead a military lifik 
-—you Iloow how much our fiimily has already suffered fiom its connection with 
the army. And though I thought that a few years of your time might be agree- 
ably and profitably spent in fonn|pg the correct and economical habits of a soi- 
dier, I did not intend diat you should go abroad- amidst the daag^ and dlflleaU 
1^ of a militaiy ^9, All^w me now to desifs th«t f/m wiUimake «p your nund 
^to leave the army,, and look ibrwa^ to a settlement in your native landi yon 
know how happy your mother and sister will be to (tee you, and you may fully 
rely upon every effort in my power to promote your comfbrt and best interest. 
Write to me immediately on receipt* Tour mother ankesf hi ktodest goOd vrtsNs. 
I am, dear Kenneth, your moat afibctionate fiuher." 

Of tjie same date there U the foUowing letter to Bs^er Mac* 

keozif* • / 

^' I received your esteemed letter of tn^ 7th, and I am most 
sensible of the ifegard yoii bore to my dear beloved chdd, who always had the 
greatest respect and esteem for you and family ; his loss in my poorJwuXif earn 
never bb made up. This being the case, I'U have to lament his death all the 
days of my life. Bis poor mother has a daughter who wiU always be a oomifort 
to her ; but idl the mvm and daughters ia the world wont make me forget his loss 
or merite. He spoke of you at his hist. I am not able to wiitew Please pay 
Mr John Mackenzie the things caUed for by me for the funeral, and other thiofpi 
sent for Mrs Mackenzie, and nothing else. I fcax Kenneth hat gone to Hf^land. 
I wrote Kindaceto stop him.; he is a sURe eenseiese beif i n/tner eiudies his eom^ 
paa^f or credit, I fear Mrs Mackenzie is at Dr Rosses. 1 send the dis<^iai^ea 
enclosed. I remain, my dear Sir, your afflicted friend.** • 

Then we have another letter of the father's to the same person, 
dated 20th August 1814, in which he says : 
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<« I indmlMid KauMth slays at yoar hoose, long may you live to be of service 
to your friends. Keaneth, no doubt, is a w^.wisber of yours, and so he sbould ; 
and had he taken any of your counsels, he would have been usefiil to himself, 
and a pleasure to his friends. I have not heard from him for five months past, 
which was not the case with Tom, who wrote me regularly every fortnight. I 
am happy you remitted him the JLi.40, as also the L.iOO to Mr Kenneth^ W. S. 
I am surprised Tom has not made his appearance here or now, as I oriiered him 
to hire horses from Inverness. I hope you will be so good as order Kenneth 
here how soon they are disembodied, as it is to be oa the 24th. As to the settle- 
ment of my family affairs, I cannot positively determine, till I form in my own 
mind an idea of the young men ; and as to the letter you enclosed me, I do not 
know what pretention or cause fbr asking such, but mere dissipation and fiolly, 
and till a proper atonement is made to me, for lavishing more than his pay as a 
Capuin, and furnishing him money at different times,—* it was rather more than 
should have been done ; and 1 am determined to abide as I am with respect to 
money matters.*' 

Again we have his letter of 20th August 1815, to Banker Mac- 
kenzie, in regard to Kenneth's conduct in taking the farm of Sea- 
field, in which he says : 

^' Kemieth*s eonduct since he went to Aberdeen, next to Inverness, and for- 
merly to the Hoss»shire MUitia, and then got in by favour to the Inverness Mi* 
litis, and now a second time in the Inverness Militia, which he never told me he 
intended going, or did ever he tell me, he was going to Inverness the time he 
went, or never asked my commands ; so I refer to yourself as a friend, if he act- 
Bd as a dtttifttl child. His taking the farm you allude to, sterns to me that he is 
not in his proper senses, of that he has done, or got done, whac cannot be' rever- 
sed ; but, whatever is behind the curtain, or is fixed on Kenneth, time will tell, 
but I rely on your letting me know every circumstance, or what induced him to 
take such a farm, or if you know or heard of his marrying any one in the town or 
neighbourhood of Inverness, or while at Portsmouth ; but I shall take care that 
he shall not be bettered one penny sterling, by me or my order, till such time as 
he shews me, and the world that knows me, that he reclaims ; and even should 
•that be the case, he will have but a poor chance of ever enjoying. what belongs to 
me if I can ; so please let me hear from you in course, and weekly if you please 
regardii^ him. I send the receipts enclosed. As to the bill, one of them is to 
be dated the 12th November for L690, payable in twelve months, the other fbr 
'li.2d5, payable twelve months after date, being the 12th November. I remain, 
in haste, though in bed, as the bearer goes off, Dear Sir, your ever obliged hum* 
ble servant, &c'' 

And after ail this yon are told, that the father was cruel, and that 
Kenneth was a prudent man. You recollect, Manford's father-in- 
law, Fergusson, told you, he was more prudent than most young 
men. In regard to this foolish transaction, we have another letter 
from the father to his son Thomas, dated 11th Dec. 1815, which 
states : 

' ^^ I have no news in the world to amuse yoa with, but what will surprise you a 
good deal to hear, that your brother KeoneUi has teken the fatm of Seabank, with- 
out letting me know, or the banker, as he sags himself y nor hadjhis mother or I a let* 
ter from him since hie left Portsmouth.— His condnct surprises us, and the banker 
says the same ; however, I suppose, he means to marry, ifruit married. He has 
collected at Seabank a number of Lochbroom servantsI-Jolm Kenneth's daugh. 
ter from Ullapool; Isabel Bain, the smith's daughter, that served John 
Bain m CorehaU ; a cook-maid, Allan M^Lachian, that married Aby MiHer, for 
his grieve, John Frazer, (Rachers son,) and a lady servant, being six in num* 
ber, at Seabank. His regiment was sent to Forres about a fortnight ago, and as 
I am told, he comes frequently to Seabank, so Ihat he must have something in 

T 



1€B pujNiKnaisiJd cause. 

▼itv, ifkath fte baalMff Mft* be is not kumm to { howMw, kto mlminilHct «iU 
iMi hiift jroii in the laul, whatevtr it nuir bettor jgm. lie never eoninUed me 
in any point, and lo will spfoat by him. If God spsre yen, you muat liold 
yourself in rradineee lo lee^e Woolfiitd early In March for l^ehbroom, and 
whatever is neoeeeary for clearing your aeobunu, And travelling expeneei north, 
you*ll lee me know, so a» I may remit the same to you, and wh^ would put* 
«hase a desent hone, Middle and hiidie, dee.'* 

There are many other letters from the fiither expressed even in 
stronger terms. These Mr {lobertson read to you and I will not 
repeat their contents. You will rememher.them* . At this part of 
the oase I wish to refer to the evidence of the witnesses who speak 
directly to the ikther^s opinion. Look at the testimony of Mrs 
ClunaSy'Alexander Stronach, Montcastle, all of them speaking dis- 
tinctly to the opinion of George of Dundonnell, who did not die 
till Kenneth was 26 years of age. These witnesses had full op- 
portunities of knowing his sentunents regarding him. The letters 
of the fitther will shew you that their evidence was no posthumous 
discovery, brought up now for the first time by the indignation of 
the people of Boss-shire } but that it is consonant with every part 
of our evidence, as to the opinion of Kenneth^s &.ther. 

NoW| before going further, let me call on you to observe the 
powerful and important point which this part of the evidence gives 
to us at starting* Our challenge cannot be represented as an i|i- 
.ve&tion after Keuneth^s death by his zealous clansmen. You en« 
ter upon thQ case with the opinion of the ^Either stamping imbeci- 
lity upon him, and predicting that he would be utterly unfit in after 
life to take any charge of his affairs, or to preserve the estate from 
ruin. Let us now look at the evidence of Kenneth^s imbecility 
in the early part of his life, and prior to his leaving Aberdeen^ Take 
first the Bev. Mr Neil Kennedy : You cannot havejorgot. one word 
of what be said. What is said against thi& gentleman^s evidence ? 
An encouraging letter fprsooth is quoted against him which he 
wrpte in 1805, to the father about Kenneth, saying, that he '* did 
not want sense**' Will this expression, written at that time, make 
you believe, that he came to this Court to commit deliberate per- 
jury jon oath P Remember, that he is the. witn^^s.of all others who, 
as to the early periods of Kenneth^s history, had the most un** 
doubted opportuiiities of observation and kjiowledge. There, is no 
witness to be put in the balance with him in these respect^. Per^ 
Jured he may he^-^mtstaken he cannot be ^ und to this alternative you 
must bring your minds in weighing his testimony. His was no 
casual observation. Niel Kennedy cannot be mistaken. But is 
there no real evidence as to this pfurt of the ciise tp oanfirm the tes- 
timony of Mf Kennedy What does he speak to ?. Does he not 
tell you the story of his marriage, and the way he treated him as 
a weak, stupid, senseless person r The Solicitor-General says, that 
the attempt to make a low or. a fbplisb inapj^es» YiM no psoof that 
Kenneth yt?^ an idiot* We never said it was. It is not merely 
to the story of the marriage to which we appeal, but mainly to thd 
whole circumstances of that afiair, — the way he set about it, his 
making Mr Kennedy's maid hi3 confideutr-ttKe obvious proof of 
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4liQtii6«i exlnbited in esrery stage of ^ac bin iness, tUe m$fxomt in 
which he wito txented by Kennedy and Mrs Ch^yne as a siaiple 
foolish childish htd^-^whom they carried off vpith them and' treated 
like a great baby^ not surely like a young man of 18, who even if 
thwarted In such a {mrpo^e by his tutor, was not likely to haye sub- 
mitted to have been treated hke a mere in&nt in the presence of so 
many people. Bat if I understand what the defender's point at here, 
this is all a dream on the part of Kennedy. Indeed ? Have you 
not the iettisr of Niel Koin^dy, written the next day, 30th March 
1808, to his fiitlier, the existence of which letter he was not aware 
of till I shewed it to him P And in what partictdar doesr that 
differ from his evidence, except in one very slight cireumstance, 
which is, tlmt in the letter, he says, that Kenneth per^sted in 
denying the marriage; and in bis evidence that Kenneth did not 
deny it,, but that he ^d nothing whatever about it. But Mrs Stra- 
chan, in whose hons^ this scene wa^ going on — the woman herself 
to whom he was going to be mairied, are brought to contradict 
this. Kennedy swears that Kenneth was at first refused to him; 
till he threatened that he would send fbr town bffieers tO' foiee 
him from the house. What says the letter written the next mom« 
ing ? It states, that it was with- much difficulty they gave him, 
and not till he threatened a warrant to have him apprehended. 
Mrs Strachan denies it, of course. She could not Imve been e±^ 
pected to admit it. Kennedy says, that Kenneth left his hat. 
She was obliged t& admit this,' and, that she went into the house 
and got it. Is not that ciremnstonce conclusive as to the truth of 
Kennedy *s statement, that Kenneth was truly taken out of the 
house as a boy at the beck of his tutor. Does not Mary Matheson 
say, that Kenneth told her of the marriage, and upondiis she went 
with Mrs Kennedy to a particular place to find hiih ? arid does not 
Mr Kennedy go to the nearest relation of the &mily fo the purpose 
of procnring ber assistance P Is not this corroborated by the evi- 
dence of Jd^ Maekay, who tells yott of Kemte^^s trying to get a^ 
way from him, and get back to Aberdeen, ^en he was- conveying 
him to his uncle at Nairn. 

Then as to the state of his intellect when at Aberdeen, or any 
progress he made there, you have most couclu^ve testimony from 
the ReV. Mr Finlay, whose appearance and manner of giving his 
testimony, you cannot have forgotten — a gentleman of eminent 
character, of the highest respectability, and totally free from the 
suspicion of being biassed by local prejudices or Highland feelings 
of clanship. That gentleman spoke in the most decided terms to 
his general imbecillity and original defect of mind. He told you 
that he could never make him comprehend the simplest operations 
of arithmetic. The Lord Advocate thought he had found in Mr 
Finlay a witness worthy of being put to the test of those fine spim 
distinctions and metaphysical discussions on the understanding, 
^hich made some of his questions amount in length to a tolerable 
long discourse. But what was the result. Mr Finlay came most 
triumphantly and victoriously out of that contest of talent. And he is 
another witness which could not have been mistaken as to Kenneth^s 
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capud^. Another witness teib you, that he was calied fiM^gli 
Kenny at Aberdeen } and Mr Traop says, he was feUowed about 
the streets^ and that respectaUe individual adds, that he was 
once caricatured in the shops. These witnesses you have corro- 
borated by Dr Bayne, who knew him at Aberdeen. Take the wit- 
nesses against these. You have Manford's £either-in>law, who 
speaks to his prudence. Yqu have Mrs Mackenzie of Breda, who 
said, she did not think Mr Kennedy^s a proper place far Kenneth, 
though it turns out her own daughters were constantly there. I 
venture to oppose the evidence of the father a^^ainst her, and against 
them all. Observe the difference of these opinions, and judge for 
yourselves. 

I come now to Kenneth's letters. I thought by the ' way you 
were to get a number of Kenneth's class fellows, to bear proof to 
his capacity. You were told by the Solicitor-General, that he was a 
chosen associate in the house of Principal Macleod at Aberdeen, and 
of this you have no farther proof, than that one witness tells you, that 
he believed he saw hiin playing with the Frkicipal's boys ^ and will 
joa take this as sufficient evidence that he was a chosen associate 
in that foraily, in opposition to the testimony of Mr Kennedy. But 
you are told, that Mr Kennedy would not admit that he was known 
to Mrs Mackenzie of Breda, and that Mrs Kennedy admits it ; but 
this proves nothing, but that there was no made up story between 
Mr Kennedy and his wife. My taction of Kenneth's mind is, 
that the time he was at Aberdeen was the bright^t- period of his 
capadty. He was then undergoing close drilling. Rev.DrBiyee 
of Calcutta was then teaching him 5 or 6 hours a^day. He had 
been under Rev. Mr Finlay for several hours a-day also, and under 
MrCrudenand Mr Maclean, who could make little or nothing of 
him. This was the period of life when he was likely to work most ; 
and you will find, that his letters deteriorate from ] 808, while his cha- 
racter and manners improve. His letter in Januaay 1808 to Mrs 
Gillanders, is not the letter of an understanding^lad of 1 8 years. It 
is that of a weak, silly, senseless boy, complaining of his situaticm at 
school. 

** ^* My dear Aunt,-— I take the liberty of writing you these few lines to in- 
form you of my present situation which I hope you will not be offended at me 
for ao^uainting you — t was at my Cousin Abey marriage who married Wednes- 
day last one Mr Cheyne a very rich man and Set away immediatly for Edinbury. 
I went along with them 80 miles and was not willing to part with them. My Un- 
cle left Aberdeen this very day. My Dear Aunt I h^v^e not heard from my father 
since Mr K came the cause of it I do not know I am very ill situated at present 
with Mrs Kennedy God knows how I have no life with her^ the has left me so 
broken hearted thai J think my very life a burden on ihe face nff the Marth, I 
have not acquainted my father of it. even suppose I should do it he would not 
Miev^it, mat^y a one did not meet loUh Suchdiffieidties as I have put an end 
to their life. The only worthy friend I have has Mrs Mackenzie Breda who is a 
very kind friend I dout know what I would do for her I must tak now your ad- 
vice what I shall do for whither my father gives me lieve or not I shaH not stay 
here bnger because I intended to write you about it. My whole desire is the 
Army a Commission is very easy gotten just now and if my fatliec does not get 
it I shall not refuse an offer I have just now. However I have three month's 
notice and if you dont appxy>ve of it mention it in your letter to me Sat to a 
YaxEKP. I should have written my Cousin Frank but tomething always put me 
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nut of the Way of writting him. How few' likes him so well as Kenneth does 
whether he believes it or not, that is my mind all at once. I tnis you wil} write 
Dear Aunt in the couifs^ of the next week, at farthest I liave nothing more to 
Ray just now Give My Complements To My Cousin Frank to Miss Ab^al and 
Alexander and all enquiring friends 

Your faithful friend 
Death 
(Signed) Kenneth Mackenzie 
Ecuse my bad 
writing and lill 
spelling. 

Dhreet to Mr Kennedy charge. 



I 



My learned friend said, that the severity of the Kennedies wa» 
enough to ^*' drivg intelleet out of hifnJ*'* You remember the. ex- 
pression. Where is the tutor who has not been complaiped of in 
the letters of the pupil ? I pity the tutor or, the master whose 
character is to depend on the representation of the pupil.. But of 
this alleged severity, we have not a vestage of evidence., Not a 
tittle. This letter is an astonishing, proof, to be sure^ of intellect 
in a lad of 18!!^^ many a one did not meet with .su^h difficulties 
as I have put an end to their life.^^ The letter itself furoves im* 
becility of mind. There is another letter, holograph of Kenneth 
to Miss Mackenzie^ now Mrs Mead, dated January 1808, which is 
written in the same style, and makes the same complaiat. The^e is 
nothing that I desire more, than that you study and ponder, i>ver 
these letters, as I conceive this to be a vital part of the case^.and ^ 
contrast them with those written by the wife^ and signed byiKenneth, ^ 
and I am much mistaken j if y on can rise from the consideration, of 
his letters with the impression, that he framed or originated the deeds 
in question. The following is in his letter to Mrs Mead : " She 
has made .me so broken hearted that I think my life a burden.'^ 
God help the poor lad that would say so because he was not, com- 
fortable at school. , r 

We have another letter of Kenneth's to th^ same person, dated the 
5th of Jtme, 18 J 5, in answer to one from her of the.SOth March. 
I shall first present to you some excerpts &om her letters, that you 
may see the nature of her correspondence with Kenneth. The fol- 
lowing is from her* . • > 

'* I am sure some of our friends could have got you an a^ipointment tindrt' his 
(Lord Moii'a's) protection and patronage through the eotmilesi firiends ; ft would 
have heen the making of you at once, and made you quite independent of out 
stinffsf friends in the north. You may well jmy,' they htsve no thought. You 
and I have experienced that ; hut your mother is certainly a poor advocate for . 
any little spark of friendship that your father !s possessed df. She mi^htdo a 
deal of good unknown to him if she inclined h, both to her own and others ; but 
her ideas are Yery confined and unnatural, I aiti sortry to say. Bb you know, T 
wonder at your sister naming her little dattghtet after her. She never was an 
affectionate mother to any of you but her dear Sandy. What are they doing 
with Tom ? I am sure he*s lost in that country, — hell be quite A stranger in 
the world. Well, they wont save much by that. We nted not envy them for 
all they have ; I dare say we are happier. 

'* Another rea«m I hav« to recommend it to your consideration is your unrelent- 
ing friends ; if ever you get in debt, you may look in vain ibr their aid, if you 
were ever so much in need. I wish you had drawn Ii.50 on your father instead 
of L.15, it will be all the same 60 years hence. When they have so little feel- 
ing for you, you ought to have none on (hsm^^^pUifiii set they ue." 
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There are other letters in the same strain firom this lady to Ken- 
neth. I should hope this is a saffieient specimen, withoat reading 
more of snch disgusting efiusions. This is the letter of Miss Jane 
Mackenzie, now Mrs Mead, the girl who lived in the house of 
Kenneth's &ther, ^joying his ho^itality and friendship, and who 
endeavoured to poison the mind of the son against the parents. 
This is the girl that comes before this Court to tell jou what she 
thought of the character of the parents. Will you pin your fidth 
to her testimony ? I never, in the course of my experience, saw 
so disgraceful letters, full of the most abominaUe feelings with re- 
gard to filial duty. This is the person who oomes before you as a 
judge of the sacred relation between parent and child ! This is the 
witness that is to put down the Kennedies and my friend the Rev. 
Mr Macdonald, who is celebrated as a preacher all over the High- 
lands. No wonder that poor Kenneth writes a fitting reply. 

In the former letter which I read to you addressed to Mrs GH- 
landers, of JanzMiry 1806, you will recollect, he commences with 
encomiums on the marriage of his cousin, Mrs Cheyne, then newly 
married, and states his aflTection for her, and his unwillingness to part 
with her. Observe how he writes of her in 1815. (The Dean here 
read a part of a letter from Kenneth to Mrs Mead in 1815, in 
which he abuses Mrs Cheyne, and speaks of her unkindness to him 
at Aberdeen). Here is real evidence that Mrs Cheyne believed 
in the marriage he was about to enter into in Aberdeen, and 
that Kenneth bore her ill-will for what she done in March 1 808 — 
or it is evidence that Kenneth had no mind oi his own, and echoed , 
back whatever Mrs Mead wrote to him. 

Now, Gentlemen, we have two letters of Kenneth to Banker 
Mackenzie. They have already been read, and I will not trouble you 
with the reading of them again. He complains of his father not 
approving of his establishment at Seabank, although he had never con- 
sulted the fiither on setting it up. I ask, was it a proof of sense, that 
he bought £400 worth of furniture from Mr Williamson in Inverness, 
in the course of the first year, without asking his fether*8 leave j 
and £200 worth after, when he had no means to do so of himself. 
But, said Mr Williamson, he made excellent bargains ; and he was 
quite ready to deal with him. No doubt, he thought the better 
of Kenneth that he purchased £400 worth of furniture from him 
the fiist year, and £200 worth after. This establishment. Gen- 
tlemen, was in fact the most senseless, the most preposterous, weak, 
ignorant, foolish piece of business you can possibly conceive. Be • 
sides this ^ece of folly, you have iVlr Macbean stating, that when 
Kenneth*s affairs came into his hands, his debts amounted to £6000, 
contracted in the course of two or three years, and when he had 
nothing. This is a proof of the man being able to manage his 
own affairs. Look at his other letters — for instance, those to his 
wife. Don't these confirm all his habits P In looking at these 
letters, I beg you to read them attentively. He talks of Isabel 
Maccrae, the idiot, and of her being hoisted up and down in famous 
style. This is a precious thing to adduce as evidence of the charac- 
ter, habits, and occupation of Dundonnell. The letters he writes 
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to his vrib are full of tli^ DotoBtpaltvy, siUy stuff j and there is nothing 
10 thevi to fnove jnteUeot or atrength of mind. But, says the 
SolioUoxHGenenily a yery seuoble man may write much nonsense to 
his wi£e* Certainly. Bu^t then these are the very letters which the 
defender has piodiMsed as pnoof of Kenneth's judgment, talent, and 
capacity. There is one letter I refer to you, in which he hegs 
that Campbell may not be sent back to him, as he was much better 
without him. 

Is this a proof that he had any affection for Campbell, or that Camp- 
bell was an att^dunt, who was particularly necessary to this poor 
man. Theie is one expression in one of these letters fiom the wife 
to bmt ^bat I like» ** Should you wish to write to Robert, if he does 
not come, Mem (I do not know who this means, except it was Mrs 
Boy, Mrs Mackenzie's mother) will be happy to clerk for you, I am 
sure.'* ** Mem will be happy to clerk for you!'' I just refer to 
this little &ct that comes out in the defender's productions, coming 
out of their own hands, to shew you what passed in the interior of 
that house, and how Kenneth's letters were commonly written. 
There are more of these letters from Kenneth to Mrs Mackenzie, 
and I have no objection to every word of them being read, and to 
your taking your estimate of him from his letters. (The Dean then 
read many of these letters, which axe printed in the Appendix, and 
commented On them as conclusive proofs of Kenneth's want of 
capacity.) 

There are two or three letters of his that are of a different de- 
scription certainly ^ but even on these I found with some confidence 
— I mean the letters which he wrote in spring 1817, when he was 
in London and France. You recollect, that Mr Macbean says, 
that Major Munro, of Poyntzfield, went with him to London and 
France. Mr Mackenzie, of Kippoch^ proves that the Major was 
with him. We think this man, Gentlemen, to be an important per- 
sonage in the history of Kenneth. Poyntzfield was with him, I 
say, in London, from whence two letters were written, one to Dr 
Ross and another to Mr Macbean. I admit, that they are sensi- 
ble letters ^ but my belief is, Ihat they were the composition of 
Fo3nitzfield, or that Kenneth was assisted by him in the writing of 
them. Do you but compare these letters with the other holograph 
letters of Dundomiell, and see if in sense, imderstanding or busi- 
ness, it is possible that they could have been written by him ? 
I am ready to peril the case on a comparison of any of the other 
letters in Kenneth's hand writing with the two or three, two I be- 
lieve, vriitpsn on business, at the time Poyntzfield was travelling 
with him. The latter plainly is the letter of a very shrewd, 
clever man<— sharp in matters of business—expert in discussing 

Suestions relative to the conduct of otfiers, i^id able to answer all 
facbean's views as to several, law suits. These letters are most 
palpably not the letters of the same man who wrote all the others 
in Kenneth's hand writing. The difference is most striking — ^&r 
too remarkable to be reconcileable with the notion that the former 
are the productions of Kenneth. Read the whole carefully your- 
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selves, gentlemenvfjand I leave tke result fearlessly to your judg- 
ment— reminding you merely of the letter from banker Mackenzie 
to Kenneth^s father, which I made the witness read part of, and in 
which, adverting to some letter ftom Kenneth on some business, 
he speaks of it as plainly the production of some third party, and 
treats it as one Kenneth was incapable of writing. 

Poyntzfield you see, for some time had a genml charge' of Ken- 
neth. He introduced him to Macbean— directed the latter in Kenr 
neth's business-— and was plainly understood by the latter to be his 
protection when abroad. It is a curious fiict, that Mr Macbean, 
in one of his letters to Kenneth, addressed to the Hotel de Baston 
Rue de Vivienne, Paris, adds the following postscsipt to Poyntzfield : 

> 

'' 31 Y DEAa M oiiao, JSdmbutgh, Itt February, iai7« 

^' I merely use a oomer of DundonneU** lifter, to say 
that I have encroached on ^our province of Mentor^ by reoommeDc|h>g strict 
economy and prudence in expenditure. Another such sum we cannot expect to 
get, until after Whitsunday ; and I have no doubt you will urge upon our friend 
the abstaining from all purchases or outlays at present tliat are not absolutely 
necessary." 

Is this reconcileable with the notion that Poyntzfield was, as Mac- 
bean says, under awe with Dundonnell ? Is it not on the other 
hand consistent with our theory that Poyntzfield had a charge over 
him, as a person not fit to be trusted by himself, and consistent with 
the notion that Kenneth stood in awe of Poyntzfield,—" I have 
encroached a little on your province of Mentor .'"—Does not this 
single word, Infentor^ shew the opinion that Kenneth^s man of 
business entertained of liis client, when he was obliged in this 
way to give him what any other person would have considered a 
kind of insult, in a postscript to the very letter which he had ad- 
dressed to him P I know that Macbean, speaking from his present 
recollections, says he meant nothing by this, except that Poyntz- 
field was to give him good advice. It may be so. But I think * 
this little word betrays a great deal \ and it certainly opens up a 
different view of the footing on which Dimdonnell and Poyntzfield 
stood, very different, indeed, from the parole testimony of Macbean. 
I like much this letter written at the time. I think it speaks 
volumes — the more so as it is utterly unexpected, from the account 
that Mr Macbean now gives us of the man from the impressions 
and recollections under which he is now speaking. Does not Mr 
Mackenzie of Keppoch, whose veracity you cannot doubt, prove 
that when he was in London, when Kenneth got up for jhe purpose 
of going to see some exhibition, that Poynt^eld prevlnted him, 
telling him, that if he did go the Cocknies would humbug him, as 
sure as he was living ! This is a proof, at least, that Poyntzfield 
did not choose to trust him out by himself at that time ^ and it is 
quite consistent with our theory, that in the two letters alluded 
to, he must have been assisted by Poyntzfield. The defender has 
not thought fit to call Poyntzfield. In our proof he was only men- 
tioned incidentally. But, from Macbean^s testimony, it appears 
that no one could know JDundonnell so well. He lived with him 
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eonstantly— transacted business for hifa— -was the medium of eom> 
munication with his agent — ^travelled with him — ^in short, took 
charge of him. And yet though Maebean^s testimony brings this 
person so prominently forward, and shews that Foyntzfield had the' 
most undoubted means of knowing Kenneth thoroughly, yet he is 
not brought forward by the defender. ' If he could have supported 
the case of the defender, rely VLpon it they would rather have called 
Poyntzfield than many of the witnesses who scarcely ever had seen 
.Kenneth, except in the most casual manner. This leads me to 
observe, that, on considering carefully JMacbean^s testimony, you 
will find that he seems to have had hardly any communications ^ith 
Kenneth, in which Poyntzfield either did not assist, or was not 
wholly the medium of advice or direction. I dare say, at this dis- 
tance of time, Macbean cannot separate the friend iVom the client, 
and that his recollections are mainly of what passed when Poyntz- 
field was presented or transacted the business. But then the 
omission to call Poyntzfield is the more remarkable. There cannot 
be a doubt that his testimony, if you had believed him, and if he 
Gouldhsive confirmed Macbean, would have been decisive. I think 
the omission to call him is as important in our fisivour; 

What my learned friends are to make of that ostentatious parade 
of letters and papers, which they have produced, I cannot 
make out. The Solicitor-General ran over a great number of 
documents, by •which he wishes to prove tha^ Keni^eth was 
treated as a man capable of managing his own affairs. Could 
not the same thing be said of any person as to whose deed a 
question ever arose who had not beep cognosced ^ Kenneth 
was i\ot cognosced, and letters were accordingly addressed to him, 
whether he understood them or not ^ for if he did not, others did. 
Have you seen one instance during the preparation of all these 
deeds, and in all his business transactions, iii which he was not as- 
sisted by men of business ? What, then, is the use of throwing 
down on the table that great bundle of papers P" what purpose is it 
to serve ? When a man is not cognosced, he is, no doubt, consi^ 
dered by the world mijuris^ and because transactions are carried on 
with him, money lent to him, rents paid to him, in all which 
transactions he had invariahlyy I say inyaviably—\\!^exe not being one 
ea-ception — ^the assistance of expert men of busiiiess ty >vhom every 
thing is transacted, is he on this account to be considered as capable of 
conducting the ordinary affairs of life P The Solicitoi-General made 
a very solemn appeal to you and the court in regard to these deeds, 
declaring that justice would not be done, if they were not all consider- 
ed. It was his business, gentlemen, to explain then^ and shew how 
they bear on the case. The appeal is idle. You are not bound to im- 
derstand what the defender does not take the trouble of explaining. Why 
did they not shew some transactidn of business, in which Kenneth 
acted for himself. I say there was not one. Nay, in the most ordinary 
matters, he was always assisted and protected, or rather superseded by 
agents. He was not left to do the simplest matters by himself, and he 
was incapable of doing even the simplest. Take the innun^erable re- 
ceipts for rent, they are almost all of them holograph ofLthe lady, or of 

u 



tte fkolbrs, Wifh diie &±teplAmi; I belbv^^ df dboat sixteeii^ sad 
\f iieto ar6 ^Ae fko9t wt^eti^d scrawkt yon ^an conceive* They juce soli 
ereh fhll receipts — ft 'S<nrt df tnomcber i to Mme ' bnfling sum, aird 
l(is sigtoit»ey y^hkh^ the teifttut tkfcej^y. and^ ii£ cgiirss, the^hiag^stnodl 
if th^ factor found* nothing tVTii4g. Bot^ eentleoten^ At.appcajrs l»* 
]fdnd dispilte that Kenneth ^nu9 4MalBtta in ^liiig the minutest 
itT^Sy in il W^ 4hd to an «xteftt-t^t tterer occttos^iaAhempdiBaKy 
^iretuni^tanced of 1^)$, in cag€» whtfre thece is noiscii^dtf ct. per-* 
Akilent in&hnky* Yotf ree&lleeC* the abetnuoti we puA'ift^aad which 
if AS taken kd cctrretft, of what alettes ta be tke xeralitl ofi the pco* 
,ductiond, Hei^lt is, and I bc^yoUr atitentioA to iu '(Hite the 
Dean inade feiiiatks dnthe a,b9tyaet, afaready printed « in the evt* 
denc^). I d(> ti6t My that ali^thia provea 'kiftapMcity^ aitd i miifit 
say that the Solioitor-Gehettil appeairod to be lAtitb padiedlto 
niatt^ of observation when he represented nianyvpaj:to a£<liii(«slse^ 
Jtteh a^these fkcts staled in thi6 absfraet, the letter^ toidsiwifii wkioii 
We read, ^nd many oChelrfiiattetsnoticed^by Afr iU]^erttott|il$ brtfu^ 
fotwird by us as direct i^TtMifd^ of ineapocily^*/ 1. caiMlcrt ihiAk m^ 
btlither seiiou^ in sO treating this part of the eaie^ '..WedoaeiaieV' 
;tion these matcers as |nrdof c^inibei^iliityi' - B«it4iU.ihc8eip»edaietioQi9 
MV6 beliii made by the deftetidet, ta shew hbi^ aimte and i^ehsible 
•K^nfieth wa^, and how Aiuch &e did^ and wjpote. himself. And we 
Miitf^ fi)i*#iurd tvhikLt I 'hat^ alhided to^ in oideir toi dbewf that.ibe 
bfodul)tions justify no safch coiiclfisiQn, and thaty.an*tntth, Kenneth 
nadiissistdlice in th^ merest trifles^ to an extent pei'feotfy eensistent 
#ite tfhr^heoty^ . \ . . : . 

'''!^ the way, I (^ilutted U^ alMde to X two lettws, after the.insr^ 
Hdg6 M 1617, read hf the Solieiter-^Q^eral, from Kenneth to Ms 
l^tlM^y^'tfliich he said shelved muich sense.. So they did. They 
i^lfe iktisi e^ckM^htf seiiatble, pi^iident. letters But my^.ieamed 
£^Addiiftdvlbttetttl)r oUntted to mentiim^ or iathet had purposely 
ilot bd^ infbto^d by thc^ defender, that these two letters aie .writ- « 
^n b^lhe Wife, (fuuoilg thosie admitted to be eo,) mid mlf> haive 
Ki^heth*^ signature. • HeMe of themselves Uiey prove ta^thing. ' 
-; Anbthe^ iti^portaut ps^ ^'Chifi ciise ia^he alleged ! cousins of ^uch 
^tf l^ents. i nhsAi take fi»t the questien of thekw^ suits whieh h^re 
WMykitBd a^ a^dhise of offence to Kenneeh^ iagaiaetmy^cUent^ It 
^(ffl not do to say ^ehat Ekes aad dislike are quite suffioieirt to sup- 
pbti tM deed^, and that- it is enough thit Kenneth' ooHld^enteFtafn 
#u^h. lii judging of cftpai&iiy, the ^ratieu&ilky'otHheac^wereadnitted 
ta be of impofrfanee'^ aiid wheti Chse deeds ano ascribed to causes of of- 
fence t^pbtftting on the tnhid of Kenneth^ you mtntsee thftt tjiey w@pe 
sti^ ais \mi\d bpetaite oii a reaseaable niaad*^i-^n a mind endowed with 
oi<ffin^yiinderstahdliig,andeap«bleol3adging«iftheeQrise^^ 
itb^. Tdtl ihust be satisfied Xloi he oeuld form amepittEon aa io the 
gixrtiilds of offeiice^ on whidk he is sa^ to have disinherited' The* 
xiisUl j ^d in judgiiig of the oapaisty of the man, it is oertainly not 
ihiih^teMltl td tM:msider whether the supposed cames/ of offenee 
\fere such ^ would have influenced the mind ai amy human 
beihj^, jpbss^ssed of orditiary understanding ^and rational feetin^ 
'the first law suit ^as one of this description'--aiid remember 



t&e ^tccoiii^ of this trmsafttioh. Mr M acbean was tt^nt oii 
the qne miej ^Md he te}ls you that Tiiamas drove {tfauem-intd 
this litigation. It was a law suit raised by Dr Bosr agaiUst 
Thomaft and the trmtees of the&ther. Now Mr Macbeaa, the 
agent of Kennetli, is the agent of Dr Boss in this prqcBss, and he 
pursues tbe daitti agakist Thomas &r the sister's 9hare^ of the last 
^alf year*« rent o£. tkb estate, which \aA been feimd to belong ta 
Thomas \ and they say that this litigation was a just and. reasonable 
cause of o£Eence entertained by Kenneth against Thomas. . Now, 
how could Thomas pay that sum to Mss Ross unless he received it 
£rom Kenneth ? And you will remerkf that Maobean was agenft 
not only for Mia Ross, but also iot Kenneth, who, he knew, must 
pay the claim. Will that be considered a reasonable cause for the 
pxchi8i<m of Thomas ? An idiot might have taken it up as a cause 
of offence^ but no sane man would. Will yiou thea ^9l^ that he 
^ookl judge of the consequence of his acts if 4ie were such a per* 
lM>n f Mr'Macbean tbld Kenneth that he thought the claim well 
founded^ although Mr Boy does not chuse to think so. That; money 
was not paid till November 1826* > 

• I must rea4 to you some of the docmnents as to this law suit, for 
they contrast strikingly with the testimony of Mr Macbean and th6 
fu^^oimt hegives of tiiese law suits, a;»d it will se^ve 1^ i»bow j^ou 
j^ifFiiliiie tfa^ feeljngy of poqr KJenraeth had to do with tiiQ^e niv^t^yii^ 
There is a letter from .Mr Maabeanf to Duxidcmo^f 4(Mte4 l^ 
February 1818, — ^** Mv dear Sir, I have a letter from Messrs K.^^ 

J. Mackenzie, your brother's agents, in wMch a demand is made 
upon me for the half yearns rents for crop, and year 1816, to which 
he saySf as his father'* a executor ^ he is entitled^ Your iMrother addst 
that ^ I hope Mr l^f acbean will pay this, without any disagreeal^e 

* steps being taken, which, in the event of his not complying must 

* be the case.* J had heard that a reconciliation had taken place 
betiveen you vrhixih pleased me much^ but this intimation does ttot 
seem consietenit nmth it* I will require to consult your x»unsel <m 
the matter, and if the executor has a right to it let him have it. 
With compliments to Mrs M., yours truly.*' (Signed) *EN-ffi:s 
Macbvak.* Now, at this time, you will remember^ Mr Macbean 

was the fiffent for Mrs Ross, was m that capacity judicially insisting 
against Thomas, as the productions prove, to pay to her her share, 
that is, a moity of this half years rent ^ and, further, Mr Macbean 
Icnew'pekieotly well that this^daim, on the part of Thomss, or in 
other words, on the part of his other client^ Mrs Ross, was pe»^ 
feetly Weii foun^ed^ the smn being dne by Kenneth, who had 
drawn that rent. But he disputes the claim, cm the part of 
Kenneth in opposition to Thomas, aad he iarges the claim on 
the- part of Mrs ^Ross against Thomas, and yet poor Thomas 
•6 the party i:^n whom the claim of aJi this is to fall. With 
]what'*j«8lice you will perceive from another let|^er by Mr 
Matbean to Dmidonneil, dated 29th April I8SM.^^^ I lately bapd- 
f ed to Mr Macandrew vl fresh demand made by yp^r bi^t^ei^Mc 
^ Thomas^ lor upwaids of LJ700, as half years rent of t^e Dund^« 
f^ nell estates, which he says beloi^ to the executoc and ndt toytou, 

* and what was uplifted by you after your fether^s death. When 
^ Mr Macaadjew has ascertained and written to me regarding the 
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^ iaets, and the practice as to the farms and rents, I sitUi lag tie 

* whole before counsel for advice* My present impression is, that 

* the demand zs welljoundedy 

Then a submission of this cladm was entered into ih 1^1 to Mr 
Cunningham, who, in 1826, found thesom to be doe. 

There are two • material iett^» of Roy^a about this time, which 
are very -important docomeats. On. the Jtst of* August 18^, Roy 
ivrites to Kenneth in the* foiiowing terms' 3*^ 

' *• iM Y Dear DukUo knell, ' Edinburgh^ '\ si August 1825. ^ 

" \ . • . ■ 44 -J cafinot expfess how iriucH I Am disappointed 

at' not h«ftiJDg'ftotn you iti ad^Wti to my ree6m feiihYi ahottt youtr 1»r<MlSkr*ft daim 
hi the ftubonniHn. - '^^e arbiuirifiiBed W«dnelday t» decuhi, imiA it was -after an 

letter, a ney claim b^s ^eep givep in, claiming a ^reat deal mor^ an4 the amount 
becometi now a matter of* most serious consfderation.' I am persuaded you will 
see how reaiwhaM^'it is that I ^fiouM earneittly' entreat you-t6^ Ornish Vtie y^uhtelf 
wMi this infermatiiiffi, 'and noione^oatt'do ittettet.^ Von s6ei«/iiiati<itlree«ise I 
will be .placed ift th^ aitwitieo of ^ene carrying on a law s^it beiiffeenJtifo hrfibert 
on excellent terms with each other^ and will be sure te be blamed by both partiefl- 
Vou will not, I am sure, do me so much injustice. Go over each one item, many 
of whidi 1 never heard of, and never ^eiEpected to bear at from the tinfie thbt has 
^difpaed) aad withOKt iaformfltioniiiom yodraelfy itis^ifteaizipOMttilid that jus- 
.ticecAQ be4<>B^.yo«/V / . .» ■?* 

'. Thei^ is 'another Ifett^r of Roy*s, dated the 20th of Au)^sf1825, 
and which;! nwist say, is a. creditable 'letter tb Roy; e^^cegf in so 
fer as it is contrtisted with hiscotiduct here. '' = ' * 

*^ My t)EAR PUKDONNELL, 20th Auffust^ 1825. 

^' Regarding the subinissioa with your brother, 
you may be assumed t Will dd 6V6ry thing in my power ; and as tne matter is so 
near a decision', I certainly think you ougiit to tak6 the 'art)iter*d opinion on the 
subject : I have always coDcidered yow bbuotct-clainlii gpod^ 'maxhx a» they go, 
(Kid I sh^l ^ difa(^oix)ted iQdMd,if th^y do |iot tif^ out to hf j^ ; I «lwU pre- 
pare your answj^r as carefully as in my power, and- send you a copy of it. But in 
this dispute, allow me, my dear I^unaohnell, to remind you, tlia^ if is not now in 
your br«>ther*^ "pbw^' -to ptettiik the dMetisftion, liiii^' his ^reditl^ 'Hk^ got hold 
«f H, fie veuld; give :offipiiee ■ te) khemv *bk lie ^aot. «tt give ftaftrasttkici even 
against you, , ^ prosecuting; th^ «l|im. • A94 ypf^ t |t)^f t IHWt. ^^e^efji^pi^liiltipM) jhim, 
but them, nor allow, any hp^tUefe^ljing to him tohie opcasipned hv ^ ^^^o^vn I 
am particularly anxious to 'impress tnis on, you, as^othhig would more disap* 
poitit tae th«n toBte\hbpbbd^ktndeHidTtdin^ heOifeed yo^i, mAt'th^'k^htti., tm- 
•paireik Itiiras foT'Ooaby ardajF liff) wisli;to bring iOBhrnuj^ «itl laflltidA me uMieh 
Mtiafactipn to nee itv-trAii^.y9}i<^vm 99> ^i^MVnlhf ^mm49t 9frtoi9«tfitoi9 
^against you tpint^ere.wi^J^" ,^ ., ,, ,.,,.,, u ,i-.,Ji .= 

I ipead these letfcteisi. to d^oflistxattti>^o yoit how fa^se /id 'Boy's pre- 
sent story/ of the .rootedi dislike lof / KcnacttlE ify IM hkother^^^Mof the 
notoidety df 'his. axrevsiony and of • tioe' > gtsMial - eKfttotktinii from his 
umfonn oonddct io Thnmns^ itfaat ihe Aovld: dfeidKeoit'tbe) latter. 
As to HxB matter eftdispote in iHm aetum^it 'wnsiai mattvsUdUS^ proof 
cf sense ontheipirtjorf} tluB'dpiaB' tadkinhbrit his IbditHery because 
Macbean, his own agent, insists^ on* koving' isom. Thomas'tlfe share 
of the half year's rentifinr Mrs Koss, and Thomas says^ '^^ How can 
I pay this to Mrs Ross exoept you, tKcnneiihypay «t to me f Oh ! 
but says the opposite pasty, dialike is enou^^and Mr Macbean 
says, that it.d& nc^t surprise him that this litigation gave of- 
fence to Kenneth. His impressions now are not as valuable as 
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tbe impressifliis wkxch he had in 1 820, wken he said to. Ken- 
neth that the claim nms well founded. In every one -of these 
law suits he was unsuccessful, and found liable in exp^ises ^ and 
irhat ag^it would ever tell you that he was in the wrong P 

Then as to secfflid lawsuit, it was a. marvellous offenee, it seems, 
that Thomas womld not give up the Mains ! Dr Ross was £ustor, and 
he complains bitterly of this, and they raised a process against 
Thomas before the Sheriff, praying to have. Thomas turned oi^. 
The Sheriff dismissed the action^ uitk ea^pensesj as groundless and 
uncaUed for. • (The Dean here read the judgment.) Now, all 
^his hlippeaed when Kenneth was abroad, in the winter of i816 
and ]8i7< And heax* what- Banker Madkenzie said in his letter of 
the J 4th November 1S16, addressed to Thomas, my elicit :---r^^ -My 
*^ oArn real opinion is, that Boss and Macbean are playing to one 
>^ another^s hands, and taking all these steps without the consent or 
•^^ appvofeaiion of poor Kemaeth^ who,* since his fiithev^s death, has 
^^ shown himself little short of a person that should be cognosced.'* 
This,' in faJbt, Is not a bad account of the whole transaction. 5. Ob- 
serve . the . next wonderful pause of the alleged of&nce* Xhey say 
that Thomas. Mackenzie .<k&ew of the lease whioh. his 'father had 
from Mrs Hay Mackenzie, and Macbean says that the t^wnsaeticiis of 
all the other parties were to be identified with Thomas. Did they 
venture to show to you, that the lease was obtained from Thomas P 
Mrs Hay Mackenzie did not even know of its existence. The faxm 
was openly advertised to be let, and where was the harm of Thomas 
taking that farm P There was no litigation between Thomas and his 
brother. Mrs Hay Mackenzie believed the father's lease to be ex- 
pired, and acted on that belief. Thomas was not the cajHse.of this. 
On the contrary^ M^rs Hay Mackenzie was obliged • to pay large 
damages to Thomas, above L.500, fbr not being able to give him 
the lease of this.&rm. What is the next process P the 4th. It is 
a summons of exhibition raised against Banker Mackenzie and the 
trustees -^and not against Thcmias. Boy fiays in this defences, that 
Thomas was a ][>arty to this action. That is falsle : he had nothiag 
to do with it. Agaifij they fbund on a process of multiplepoinding, 
(the 5th,) raised by George^s trustees, acting under the deed of 
1809* Intha&^action, chums were stated by Macbean on the part 
of Kennetb agMiisrt' Thomas, whid^ were' dismissed' with expenses. 
In that action, Mr Thomas Mackenzie, W.S. was the agent fbr my 
client,. and ver^ naturally applied to Macbean for payment of his 
account, whick Mr Macbean seeaas to consider a very weighty of- 
fence. • The Solicitor foimded upon the two letters of MrThonHls 
Mackenzie to Mr Macbean as cdculated to irritate Kenneths Why 
it was a* matter wholly between the agents* Maebean had proaoiaed 
to pay and did* not. There is no proof that Kenneth even saw 
these letters,- or knew any thing about them. 
' Thil is the history of tifiese^lavusuits, which were, so much dwelt 
on, especaally by Mr Madbeaii, •» shewing the immense litigation 
Kenneth was involved in by his b(rother«*-how ill the brother acted 
-—how vexatious were these lawsuit»*-*<«nd justly Kenneth wasdis^ 
pleased. You have heard the amount of them. He c^ainly ,w«s 
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embarked in the bonne of a 'few'mbndis by Mwabcmk in al»at an 
numy k^rsuits as ingenuity oaiiid devi8e-*4»iitterly nii|in>fitaUe, ut-^ 
teriy unpioToked, and ending in signal diacamfitiHe. No donbt 
Mr Macfoean, who of course acted for the beat, gays he was quite 
lights and that Thoonas vm» quite Wfong^ and his advisers very tin- 
IwBsmiabie. That is very natural. But Mr Macbean is the kst 
person qualified to fimnn an impartisd ephuon en that pointy Mid J. 
tlMAk hc^vayed in his manner piettyuneqiiivocaHy Idfl fioehngs, aJ^ 
the unsueoessful agent who had originated all these h^sidts. 
i The hist^ of these lawsuks has been fnlly detailed by mj 
learned Mend Mr Bobertson in his openings 'Speech $ aiul^ th4» 
knowledge and ezperienoe <rf the lodge who is to charge you ia 
^lis tase taa'detect an error m ow staibemelitSy' I give up the case; 
'• It hf|8 also -been stated' by the opposite' portyy t^bat Thomas er^ 
•dMoam^ to stcurd a deed in Idfr own &voar to the exdindioD of 
Keniiethy and that this waa another caxve of the hostility that ex- 
isted between the brothers. New I ask, where is l^e psix^ of 
Thomas hairing endeavonred to get any aueh deed ? I lutV^ not 
heard a Question pirt to any of the witnesses upon this point. Oh ! 
btat say tiie disfbnden, Kenneth believsd it. What, in the mane 
'bf <jM, have we €0 do with the alleged belief of Kennefii I exf- 
^lSl^ as proof of seise on the port of ICetme^ Banker Mackeniie 
speaks to the unkindly feeling that existed between the bsothos 
ct the faneral ^ <hi that peint^he is not eonfirmed by a single wit- 
ness, and I think you will not attach modi Weight to Ms teslamoiiy 
when yoQ ccNSipare his opinion' of Keiaieth with die letter of 16th 
Nd^vembev 1616, {efmbedied in his evidence) written aftes the fib- 
neral of George. 

" But, sfiyi^ my learned friend, this deed, the cau$e of so much host* 
tMiSAy^ between the brbtheis,* was carried into effeet — a deed, iat^ 
M(^ the iands not inchided iff the marriage contract^ to Thranas, to 
$^ exclusion of Kenneth. Gentlemen, you reeteanber- that 
Matem^Kt— dont you ? If^ by aecident, they have forgot tty pat in 
tfiis deed, I shaM let them do it yet. Gentlemen, the i^aiteinent of 
|:he BolioitOF-General on this part of the ease surprised me maoh: 
I osnnot conceive how Roy oooid- have ventured to instruct him]^ 
that aarf pert of the free heritage was left to Thomas. Thereis not 
tiie lightest Ibandation for socb a^ statement— *iiot tUe lightest. 
fOrm of the counsel for the defender here said,- an heiitaible bond 
iiad been leftto Tliomas.>M-I>^n.' No-^Aot so^ Net one. T^e 
deed tettves htav none— «^ got nene. 1 again o^r to sdlow them 
te give evidence of this new stateeMnt, if they have forget to de soi. 
¥he whole meHter'is ad inventlfiti by Aoy. There is no'snch thing 
as an heritable bond left to Thomas, neither lands nor an heritsrble 
iMftd. Fttt ittsueh a deed^'if there is tdtth a deed in existofioei, 
and T will give up the«as^. - I eay* the deed ^ecuted'westftdeed 
bf moveables, wholly* aadexcknively of moieable property, leaving 
Ins moveables to Thbmas under burden ef legacies, &6. Now^, 
Gentlemen, is the eldest son the person to whom the moveaUepro- 
perty is left as well as the hmded estate P (Something wasagam 
^d by the Counsel for the d^ender.) I^ean; This mitast' Ih^ 
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llioiigiilita,ft.p(riai# . I My jiditdncs^.Ifisijdfi dor belitable bonds wexe 
teft to .Tbt>iiifMiK ShewjtJie.ifeed thatiay.leftmQd Iriesids apeak of-^ 
I.do.niDUv^i^h to.lak^ Any advauiagjs of IheiOy aad 1 will aiiow tkeai 
to piodUoi^it yeU X uiMeretvid veil. eniough.. why Roy gave them 
this mdst ;§ioii]idi«J^ inlormatiAa aa .to. a deed^ Jbavingiaiids or hem 
table b^ndt to. Tkoinasu . He-had inatru&ted .the^n to dress.up a. caad 
about', K^Qm^dat'a jight .to cihall^^g^ his Mher^s jdeedi and that ad^ 
vantage jmsMk^n.^.hm, m granting a loiter oo^. to,«liaJik0g6 tbe 
deed exeoK^ed by. his dOfttluar . on desl.thrbod« Uoleas .tbo deed had 
left land, oc beiitabte. hoods to.ThoBiast Kenneth hnijaorrighl of 
ohaUen^.whatev/as^-tiiQR«(ia tim Trarldrr^RpyJoieif v&oadvaintago viMd 
ttdcen^'-rrthe^ley;^^ ^naa^ m^n^lfr a matter. ofrreeipeQt;>diot&li9db3i 
fidtti^aof the.fainliy--r4iatih]ng wsa left. past^Kennethrrrthero w<l8 
no a^^^ttttjP^ to leave tbia^Sttatofi or any heritable bonds Ukl^lmmsaf 
thoaghrtha.&tbor undo^btitdly had wi$hod..to tie^^ttprK^tnoethiflpm 
the coa$atitioii.iol hm litter uiafitaesa to semain at the^he^diof >th« 
(^$tate( But no i^iich deed evor was made. The ^heur's setttemenl; 
mjerely/Aisposed aCthe nioyeableaiafl 1 have already said« > And WH^ tbiei 
a tatiojttaL caufc^ o£Affenoo.4» tibepavt of Kenneth, thAt<hedid noigol 
the movtehle pr^pOfrty ta whioh.by law he^wan not enUtl^d^and whaQh 
you kmoM in Scaotlandifi hardly ever kfttoCheiitirof th# kwdkd,fistsiteR» 
Oh! buJt there i&tft glorimia theory whioh tik^d^iSimitssJatm^i ^a 
deed aa to tbi» moveables iwius inade m favour of Thi^iiafii )ki>tto 
psejudifle of the favouidtQ.objoct of Kemiieth's. aifeptio%JAi8*Iio8Sy 
who did not get her .^as«^^who did, «M)t get wba^ ,ah^ :Ottgbt to 
have ^ti jilthoiiwh.she ^(uooei^d^d ia her . ckuB at larWk • • And .what 
10 the.xiisidt I Kenneth. 13 .said to have taken np tAmnost roodtod 
aversion to/Thomasf.b£}cauBe Mrs Boss and her chiUc^ did- ndt 
get their, shaie of.^he;e^eci(tqr« . Hoiil.did tha^ mo^^^ opeMato 
en the minidiOfKonbelb ? < ife-disiiihexi^ ThonNls sndiiisfin^uit 
children^ aikdr. he, fifcehcks.. Mrg, B^ss .and. h^v^ ckUdtn^ . £roin the 
deeds he^utecmteSi&gainst.Thmnaiu . Woad^^^^ f^onsiateniiy ( BjMt^ 
aajrs my karned Jidnd,. thropigh Uie mediiun 4)f ^ jViaeslDLdrfiw^ K^ 
Beth «aid. he wDSild (do , far .* bett<^ fpr . Mrs JRos$ and her ohildrotu 
Instead.. «f^^Mbg;4her:0sU(^ itf> tm^f^mAihfijLl give JS60QQ k> be 
divkled bet)i9eenith0iaif. Indeed.! .jGonldtonM'have.giveA th^iettatti 
to <ihe ai ^e JKoflsesi and thoi iE6DQ& /toi he. jdiviid^ ainon^st.the 
others P. Wiiat^.sumsenae^ ia^this • sAod^ ftf .rensomogrl -.f- f f fecaNSe 
^> yon aeted.haashly to : Mns Jloss< I disinh^t yo^ ThoaiaSfAiad 
^ your infant 4hild» in . the hil^h.of whonv both OEHJ^self > aid mj wife 
^> hove expressed • onss^ves' ioF^ (WXf letter$.Jn»fthe wpiit .aSeotiewUie 
^^ tenns^ aiid foe the -same., rease*, I leajveithei estate p^ say lister 
*!' Mrs Bfoss.and her ehil^n^ i^.yoiM/c^e}|^4oTwhiwI.diiwh6a^ 

Another thing alleged by Boy sa mp of the paiisea oCthe disio* 
herisoivof lay unfortunate client. is,. that> Jus haj)iia of ^co^gac^ and 
drunkenness shocked hi» pious ^t^^eltgimm brother* . Aa Attempt 
was made to prove, that .s«oh .wem his hfibitts. ..You oannot hut 
remember this from its complete failure. When the. question 
was asked of. one of the servants of the house^ if ever she saw him 
in a state of intoxication at any of the ecmvivial parties P Her 
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answer was, that she had nev^ seen him in a worse way than that 
he could take care of himself, but might have once seen him tipsy 
at a Highland evening rejoicing. Was any thing like habits, 
of drunkenness proved against him ? No. Or of Kenaeth^s leelings 
on that ground. Not even an attempt. What then d«^ you think of 
the character of Boy, who comes here to-day to try to keep that estate 
to the exclusion of the natural heir, which he obtained .in the way. 
which has been already described and proved to you, by instructing 
his counsel to make so disgraceful a statement, and attempting to sup- 
port it in ike miserable andrevolting manner exhibited to you ! I have 
too much senous work to perform in this case, to give way to tJ|^.feel- 
ings of indignation which boil within me, when I think of this part 
of Roy's case. It will cover him with iii&uny whatever is. the re*^ 
suit of this trial, and in that be his punishment. 

They th^ proceed to si^, that Thomas could not take < care .of 
the estat^^-^-that he was a spendthrift — ^that it would all £el11 into 
the hands of his creditors ^ and that in order to prevent it, passing' 
into the hands of strangers, and to prevent ;fefae ruin andi disappear^ 
ance of the &mily of D^donn^WK^uaeth knew that h« could- 
not tnurt it to his brother, and on this account he not only disin- 
herits his brother and his children, but he disinherits has fiivnurite 
sister and her family ^-^-Akp what is xhx 'RESvuxf You. heard 
the aocountof the evidence given by the witnesses*— you hecupd the 
statem^fets of the witnesses speaking of the bitter grief which the 
father expresses at the prospect of the estate coming into the hands 
of one by whom it would be ruined* And now I. say whftt i8,t}ie re-> 
suit P Is the father's prediction verified or net« . The, ^eSeodexs 
close thek case by calling in an accountant, to pvovie tp,yoju that 
after making what they call a rational settiement and suitable pro-, 
visions for the Mr objects of "Kenneth's affection^ that, lihere re- 
mains but the' fragment and ruin of this ancient i&hentanee/^.and 
that in the hands of this very Kenneth, the estate has di^aj^ieated 
•^-the family is gone — and the woxds of the father se^^l^ hy the 
&cts which the defenders themselves have proved.. -ITet/tiia pre- 
serve the estate from Thomas, fiorsooth, the prudent, caliottlating, 
shrewd, provident Kenneth, leaves it to others by the> deeds, li^re 
you. Wha^ a picture does not this give of the defender's cause — 
what a sath^ on the eloquent deckmation of hli counsel. Bu.t how 
have the' debts on the estate been contracted ? Kenneth sucnced- 
ed to it /free and unincumbered; and Mr Macbean tells you^ that 
L.60()^ were contracted in the course of almost the first year. 
Land/ to the value of L.16000 were sold. He entails ^the name 
and designation of Mackenzie on the estate, and now it ia bankrupt ; 
and to prevent it going into the hands of my client, he leaves it to 
Robert Roy. They try to prove that it is not even worth/^the- ac- 
ceptance of the Kdinburgh apprentice beginning life. What is 
Roy's account of the matter P That if he did not take it, Kenneth said- 
some other person would be glad of it. Is this the language of asen^ 
sible nuui ? 

Another important and remarkable fact is, it is a remarkable 
thing — that they have, not attempted to prove by any one witness, 
or by the production of any document, affection or partiality by 
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Kjeftntfth to any one to wkom tegputes are left, or to tlie person 
to whom the estftte is left. Net one expression of kindness. Will 
yott then disheiieve the endenoe of tite witnesses when they tell 
yieu thftt hs epoke of Bey in terms of aversion ? Will you beUeve 
that Ninian Jeffiray swoie to what he believed an untmtii P Will 
you believe that Miss GoHiuitders came here to pe^^ure hersdl^ when 
ehe told yen thai Dmidoaneli spoke of bim in tems of avetsion. 
The defkiders were ' dared and prevdked and defied to pneve the 
alleged afi^Mtion or partiality on the part of Kmrn^h to Boy, yet 
they have not att^nptod to do ae» Take the evidence ef those 
who i^ke of tkkt kindly footing he was en with Thomas. It is 
adnitted by Maointyie^ — who wee disBu^aed from the polioe, who 
f^ you tiiat he supposed that Maobean applied for his appoint* 
meat to his situation th^e,— *-who said be eould net tell idiethef 
Boy applied fiMr lam, bnt that he was replaced m about' a 
month after his discharge^ — ^it is admitted by this man, that 
Thomas was left in charge of the property of Dundenneli in the 
absence oi his brother Kenneth. Is this a proof c^ his predeter* 
minatlon to exclude llMnna^ &om the inberitance ? Gentlemen 
you oannot believe that it is. Then you have the nmuevpus letteie^ 
in the handwriting of the wife to Th^Hnaa, expresi^ve of the utmost 
afflbctioa and kincbess towards Thomas and his faipily. 

Then take the evidence of his feelings towards Campbell. This is 
a asrions part of "the case. I do not wish to dwell <m it. Buthew it is 
to be got rid of by the supposition made by my learned fiiend I know 
ttst. Ijoak at the evidence of the various witeesse^ who spoke of his 
dislike towardsr CampbeH--John Mackensiey Mary Maekay, and 
Honkcastle. Examine still more the evidence of Cheyne Mae** 
kenzie and Gilkuiders. They were both h/ds at the time they 
W€»e at Dundannell, but not the less likely to* communicate what 
they obsefved ) and not the less Hkely persons to whom a man such 
as Kenneth, who associated with the servants, and ^oke to his 
lowest depen&nts on some of his most important buamess, would 
freely communicate and unburden his miad. Cheyne Mackenzie^ 
an interesting straight forward witnass, giving his testmiony'with^ 
out the least self-sujficienoy, and who hafi not been contradicted,-^-* 
he tells yeu that he tlutoght it his duty to state to Dundonnell a cir^ 
eumstancd of great impropiiety'that he saw between Campbell and 
Mr MadLonade, and he swore to you that that suspicion was not 
new to the mind of DundmuMil. Then the evkkmce of young Gil* 
landers, as fine a looking young men as you could wish to se0' hi a 
witness box-'-^Do you believe &at he and GUhnders would put in 
)eepatdy for ew theirimmortal aonls, which, if that which they uttei^- 
ed was Mse, they have dene, I had almost said beyond the hope <^ 
redempticm. F^g'ury ! Hnman experience cannet give an instance 
ef peajury more black and homble than that which lliese youths 
have cemmittftd, if their testhmmy is jfolse^ ihx iim part ei the 
ease your ndnds must be made up, and I am sure you will give to 
their testimony the deliberation, — ^the conscious and just delibera- 
tion which it becomes intelligent and sensible men to ^ve. 

As te the remaining part of the case, I will not fatigue you by 

X 
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going over the evidence of incapacity at length. I will only caff 
your attention specially to the evidence of three witnesses of con- 
siderable importance, and which I think conclusive. Dr Borth- 
wick was two yeai9 in the regiment with DundonneU, and so 
Was Dr CampbelL Reaiember the talent with which they gave 
their evidenee-^the precisian and acouracy with which -they ex- 
pressed their opinion and view as to the extent of the mental 
imbecility of Kenneth. Then look at die evidemse of Dr Ba3me, 
which was given with a degiee of aeeuracy, and piecision of lan- 
guage, which I have sMoaa heftrd in any witness box. He said 
that Kenneth^s mind was so obtuse, that lie did not think he could 

ean or originate a sdienne of settlement or comprehend' a deed*. 
^ Campbell said, that he wtis not capable of eorabining a series of 
propositions, or of understanding their mutual relatioas or combined 
tendency — ^that he might have understood a single proposition if 
exceedingly simple, but jthat he could not have ca in poB cd or re^ 
vised any deed. - Yon have this gentleman coniinned by a witness 
to vrhoie evidence I must recal your attention, Mr Collins, one of 
the prihcipal teieiks in the accountant's office of the British Linen 
Company, who had been for ycass in Inverness^ and who had no 
connectioil with the Ross-shilEe prejudice or clamour. He gave his 
evidence with th^ utmosttalent, and reooUect what he said as to the 
extent of Kenneth's ca^mcity. 

As to DundonnelPs habits, you have them irresistibly proved, and 
I desire no better cdrcumstanOe to show yow the diflKercnoe when in 
the pnresenee of his dependents^ oroftlraseof whom he stood in no 
awe, and in the presence of stiaogers, than the conrinding part of Mr 
Macbean's testimony, tkat to strangers he uus viLceedSigly shy and 
reserved, it wa$ Mrs Mackenide^s object, for her own sake, ta 
keep him respectable, that he raiglit not disttess her by his ap^ 
pearahce in the society of strangers 9 but in his leibters^ and on the 
evidence of the Witnesses that have %eea produced^ you have com- 
plete proof of the feet of his general habits being ccmfinned. But 
Millbank is not to be believed, it seems, who ^)^ak»ef Kenneth 
aitiusuig himself on a Banday forenoon with the idiot, and causing 
her to jumji over a stick* Hiis evidence is • oonfinned by Mr 
Robertson in every respect* Itisjtlian invention,, liowiever, says 
die ^^eiior Generat; But ' whAt k somewhat eKtraordinary, the 
opposite party bring Angus Macdsnald to speak to this very scene ^ 
but, 'he says- it was Millbank that made- her dadce, and not the 
Laird, Itie evidence, however, is so far of impoitanoey that- it 
proves that MilllHuik was not the inventor of the scene to which 
he" bears testimony ^ and when you ooxhe to contrast 'this evidence 
with' others, -you will have no difficulty in judging whether it wa» 
MIHbank and- Robertson orKetinedi that made her danee. 

Besides this, scenes were spoken to in Pcnnycuick, which you 
cannot but remeniber, of a similar nature «dtl^ that whieh Mill- 
bank describes as happening at Leith. And Mrs Cairns speaks 
of a foolish courtship in Peebles by Dundonnell of her cbfcughter, 
and tells you that her daughter would not listen to him, having a 
decided aversion to him, alleging as a rdRSon, that she never tcould 
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marry a man that she would be ashamed of, — ^that he was a silljr 
innocent man, every body who knew him said that. 

The only important testtmony for the defender is the evidence of 
Mr Minchin. Theie is not the slightest doubt on my mind, that he 
believed- every thing that he uttered ^ but I oannot sidmit that he is 
free fixHn the fallal^ity that may be predicated of the judgment of 
every nuuii He says the ^ts are feced in his reeolleeiion, by the 
circumstance of die. Allied Sovoreigns being at Portsmouth at the 
time of the'eourt-martial which hats akeady been alluded to^ and 
he was glad that he had so s^siMe a dient to deal with, while eon- 
ducting his ease u^on s» important and' imposing an occ^asion,' when 
numerous "strasigers might have been present. But he may have 
been mist^en inhis-recolleotions. In particular^ he was ptldased 
with him 'mere than any clievt he ever met with, and rwhy ? he^ 
cause he did not annoy him with questions or remarks* I can teU 
you, gentlemen, that the besit client with which any counsel can be 
brbi^ht in 'Contact with, is a man who never epens his matuUi, nor in* 
terferes with youintbe management of his case. When Mr Mku)hia 
was conducting and reading over the defence of Captain Maoken- 
zie, I have not a doubt that the Teal fiiet to be, that what left- an hm- 
pression upon his mind ef the capacity of htts client, wa& in truUi 
the result «f his being unusually passive and silent, and giving him 
little or no trouble. But it seems that Mr Minchin got fFDmhtmthe 
information that he wished. Now let us see what that ittfosmation 
was ? Why. it was a bail which had taken tplace at PorUmouth in 
Kennedies barvack^roem^ and that he was desired to stop it ^ andihe 
sentence of the oowrt-^mavtial proves,' that when Captain Maeken^ 
knew that the order had been given, that he sto]^d the baii aa selMi 
as he couldk I can, hardty conceive a^mere dimple transaction. I 
repeat, that* D think it was one oi the simplest, and most ordinary 
matters that could cotne before any oonrt ef • investigation. I have 
not the «kiallest doubt thai 'Kenneth was competent to give, that 
informatiiHi to Mr Minehin to enable hhn to preplire his defence. 

Gentlemen, L do not tiiii^ it neoessary to -enter more i^y iii^ 
the general evidenee* at to incapacity.. (The Dean then shorUy 
resumed the viswof the ^ ease -he hod pressed in the ^pevious part 
of his speedk, and -then oonktluded, In' goaigover the whole case, 
deliberately paying attention to what you shall heaoflom^the €oui$, 
you wiU set -about your sacred tduty with th<tee comscteotioiisi feel- 
ings by which i know that you will be gtiideld. I-doubt'not (the re- 
sult. Yeu'cannot know the ovecwhelming interest— *the ajUdoils 
hours and siet^lesi? nights which- the < naasgeitesnt <of/ thi» icase has 
caused. But, ydu v^H, I thinh, nbelieve with what- sineeBtty. I 
pray to God'to goide you'te a jiusty to^a Iti^iteous •^^dgment. 
Whatever that verdict au)y 'bey I will ever Mbkbwtedgt thattfit 
proceeds from a full and£fasr«iid'Oainfioientiou»deliberatiiian of the^ase. 

The Lord Pffesidentaafadd. the Jury wh6the94heytvveuld Wish him 
to commence hisxhar^e then, ill which ease :thleywoiidd*have tore- 
tire to deliberate late< at 'night, or whetbel: they would wish now to 
adjourn, and to hear the charge in the morning, wh^ they would have 
the whole day before th^n for deliberating upon their verdict. - 

The Jury proposed to adjourn. 
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IiOBB Fbssibektw— -Geatlemea of the juryt before jffocecding to 
IKUike aupQf ii^ai^rkft tQ.yom upf» tike ment&.of tlaja c«»6t I now bog 
yi tbo iiiJQae ^f the ccnurt, mi o^tlfo fwtke^ aii4 of the couatrjy tf 
letuiB you our united tbnJu &c yo^r p»tioDt »tte|»ltoa to this «ase| 
an4 f<Mr tl^ good hmooured qaaiUMsr in wbiob you bave «iilNiutto4 
to ^he ineo&vemeQi^e^-'rlbo gsfi^t inooavieiufin eo r y ew )¥^€ been pcit 
to in beiiig aepiur^ted %oia yoiu £miii«» enid Urowi yettr bwi^eee for 
^ipha. k^gth, pf tiay^ Your attrition tp. tUsceee ha» beo^ ntost ex- 
fmpiasy y 4iad whateye^ yo^r vefdjust ,m«.y be, tl^^ig^ of {Cowse it 
C4IW^ be aatisfac^ory tp both parties J^ ftoi sme tb^ aei^^ yacty 
084 say th^t they have gaiiiedei: l««9t t]ieir etti|9e firen^ wai^ of 
le^^tand coii$taat co^sideiatii^ on yo«v part* . 

C^tleiiiei^witboiit 4etaiiii«gyoa ^rlhei^I fOi^^js^fa^ atonce to 
state to yoa such reixMiPtuL as t think nv^ i|»eliii(» you U> a j^bt 
"vcxdiict ir^ thi# case. X^^ i* not mueb Uuv m thift^oase ^ it ia ex* 
ceedii)gly sijtnple > and JA.the Uttie law th^ie i^, ^ f^M^liiea do n^ 
mtttecia&y differ > a^ t]^ fain^ tivae, i^ 9^wDf& j^oi^ta Uiey do diffef } 
and therelbse it i» prgyer that I sboi^ make aueh reafts^ka to you 
tM wUl lead y9« to aq^ky the £u^. It wm Widi atsited tio you by 
i/kt Solicitor General, thatia the law &l SootioAd in roigai^d to the 
^ettlemetit of p]:operty, it is the wi^i of the tfffita^<v that the law 
§fst looks to. If a nmn ha& not been j^s^x^iqed and pm-vepted by 
futail, and i» otherwise c^a diwifing tQ^nd, a^d ob^ervea ^ fonna 
pieaeijbed by law^ it is the imdonla^ ]am of thia oowMcy. that he 
is %|, Ub^rty to dispose of hia projperty as be f|l4»a#^ 9 f^pd what his 
motiveamjiy be for doing «0i neither j^. t^ I^ ngtr. ^y P^^t 
9imi hjuk the l^st right to ei^niie, exc^ in so fjEue m these mo- 
tivedl may be indicative of the f^apfH^ity o£ hia mjpdpv And^ it is only 
ttiJmg ^^h settJfement by tlp^ 4es^alioi?y tha^. the laif 4«»¥hM9Qs to 
y^Y^tm his pr(^^y s^l tbeiii.deYolve.'— 49( th^ oase^theila^f {lainla 
out certain persoQS in Ins f^cefissiioii. wb^ sM^ < h^T^ ; ii^isr pro|perty ^ 
bet if M ^99B^ ^Q make a sc^ttle^men^ ,and. has- ci^ppbciji^;.to4o so^ 
he may, if ^ pkisse, 4i?iah«iit l;he. pirfy? «Wd rf Wi* OF* jM^ly. I 
have next to 8^^te.tc^yoia^aS|imd<^bt^)aw«,a^;j^i«f^^t»i|mA|i sense, 
thait where a n^ajaVdeed does ^app^SA, ajl? the..pr^^fiisQ^ti<u^:Of Jiaw 
are in isk^^s; of the validity, of that dp^d^ and^f the c^^^w^ of the 
teatalior 3. an^ »ny peraolk who chaUengi^j^ieh a [4<(^ed ;w^at(iw«$re to 
tbe^satis&ction of ajiuy whp, fti^to^ 1^ the qi)estipii,(|or'to.the 
eonrt bf^pre \^hich it,eomea,.that in lact or in htWf^.bothtagM^her, 
i| pofiitively is.not ^ be held the valid d^ed oft^ ^estaHir., w 

I must diSer entir^y from the dopUine ^hat ^i^stated tiptyot^hy ths 
Dean of Fa&uljty^ that if,the|f)he % doubtin tbisi2a9e„y^uinu6^fii?id4hat 
the: deed is ,Mt vaUd 3. tjb#i;.is iM>t.th<9 lawf .3. si^ jA ,ia .nni.iw^ the 
|Hii9iuM undertook to proves heeam^Jt^roiiNit >tf> raii^i (hubts in 
your minds, but to prove to youj;.satis£ii^<¥^,tha)^ thi^ iS) i^^in law 
nor in fact the deed of Dundonnell. Sut, <the%igwt)enien|,in» the 
other hand, it is just as tr^e, in order to p«.*ove < that .it is not t» be 
held a valid deed by Dundonnelt, that it is not necessary to prove 
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ahflolute idioG^i nor tlie wtat of cafwcity ahogether to manage a 
SMU's ordtnarj affairs* Th« qaeetioti ia, whether the man had suf- 
ficient capacity and soundnesd of mind to make the deed which he 
did make, and which is nnder cfail}eilge ; ail4| therefeitei in that 
^fetpeOt, I do not agree in the lavr as kid down again hy Mr SoHci- 
ter^Oenend* If it can ho thewn that the testator had not the oa- 
fntitf to ovi^aile or to Undetftand the natnre of the particuliKr 
4eed which he did «aake» it is of no conseqti^ie^ although he may 
h«ire had oafMustty to make another deed* On that question I per- 
fectly agree with the opuion wluch i^as referred to on the part of 
the pufsuer^ and pavtlf fead to yoU, expressed hy my Lord Chief 
JttMicO Tend^rdcai in the tase of Ball and Manning, in which I dee 
ho iA s^ipoftdd hy Lord Plunket^ no^T the Lord Chaiieellor of Ire- 
hmd ) and though I cannot pretend to exprOss myself m the good 
hmguago he has done, I grre you that opinion not only as the hiir of 
Englaml and Scotknd, hut as the law of common sen$e, which mrtist 
he the law ci thi» and of every other country. [Here the teatned 
judge read the judgment of Loid Tenderden in the ahove case, 
shewing that *^ the inquiry of late years has always heen in law, 
whether the person is of such mind and m«nory as J:o he capable dT 
knowing the effeet and eonsequence of his acts ? And that^ as ono 
test of suoh incapaeity^ the jury wefe at liberty to consideriirhether 
he was capable of understanding what he did by exeettting the deed 
IB question^, whea folly exj^amed.*'] Now, gentlemen, I must 
state to yoit aa uadoabted law, tliritt in judgmg of the capacity of a 
mail to make a will or a sOttlemeat, most certainly yoa are not to 
requtre ^a nd there is no neaessity Ifer yoa requixin^^-the same do- 
gree of oapaoity that it is necesseiy for him to have in making a 
bargtdn between man and man, by which he himself may be raised 
or may be rainod« For example, a man who is to make a bargain 
must needs know the value of the thing that he is to make a sale 
^ the quality of it, tho quantity of it, and the relative prioe which 
he ottght to pay or receive. That may require a very C(Msidet- 
aide degree of judgmettt aecording to the nature of the transaction 
\n the thing thai is to be bought or sold ^ but certainly therel do fully 
agree with Mr Solicitor-^General, that in ordet to make a valid settle- 
ment, mOch less mind^ will do than- is necessary for the other. A man 
who makes a bargain with other men must be on a footing with 
them, and ougki to be on a footing with them, and capable of judg- 
ing by his own ilnderstan^ng what he is about ^ he must act hy 
hid judgment, and by his judgment al<me, excepting when influenc- 
ed by mere feeHng and affection. A man^ ioi instance, may be iti- 
duced to give, as a pretium affeettonis^ three or four hundred guineas 
for a horse for a partieular purpose, that another man would not 
give fifty for, and perhaps he is not worth more ^ but in the mak- 
ing of a settlement, a man has not so much occSasion for judgment 
as for fisehngs, affections, predikctioDS, aiid antipathies; But i^til], 
however, there must necessarily be at the same time such a mind 
as is alwaya sufiicient to judge, not only of wDls in general, but 
to know the particular nature and consequences of the will he is to 
midue. 1 have already stated to you that the motives that may have 
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actuated a man in making his settlement, are not relevant in judg- 
ing of the validity of that settlement^ excepting in so far as these 
motives may have the effect of detern^ning his ca]^ity. Of these 
motives I shall speak afterwards. 

As to the d^gtfse bftipatfky Whieh DtondMnell possessed, there is 
much contradictory evidence ^ aMd, ^etrtk»aen,'I acknowledge to you 
that, &om the opportunity which the a^t(j<y^immeiit of last night has 
afforded me to consider this case, I liA.yecom^1?(^be<ftf6pinion that there 
is less necessity to danVM^' very- mkrbtely that' '^^de»«e than I 
thought forhie*ly. And if I were heWs sitting as tfhe isole jtidge, 
as my Lord Chancellor is iti the CdMf of Ohancery, oi' Sir John 
Nichol in the Ecdesiastictil €6urt, ih jtidgittg of '^«eds of this kind, 
or were it to he determined' by toy ^itiioii singfy, I WtfiAA almost 
be disposed to throw the whole of that testlnvsiiy 'overboard on both 
sides. Gentlemen, the op!ini(kis'^f a nikui^s ^j^idty ol*'ohlar&cter, 
when so totally opposed to each othe^ as'in thisf case, Itfhihk it 
probable, that in both cases they ai^ overefaa:^g«d,' aaod the Jparties 
themselves hlVe pressed -their ^verment^ on both sides fkither than 
it was neces^a!ry for them tb go. 'I tlhitfkt'thftt the piatsu^^^ at- 
tempted to provct' too invtdh — Xhftt My Keflncttrh' Mackenzie was of 
lower intellect thah he was, or -than 'it was necessary ^r him to 
prove hhn to be -, ttnd I thittk* 6n' the' other iiattd,* die defenders 
have averred hhn t^ be, tod attempted tb prove him to 'be, a much 
wiser man than We fitti that 'he deitainly wa^;- TheMi is one thing 
perfectly clear, that th^re* cotild have bcien ti6 fistgrant import in the 
country with regatd to his'inca^acity, because, in 'the fint place, 
you have the Lord Lieuten^nt'of one 'c^oUnty and* the Lord Lieu- 
tenant of another giving hikti'comiMssibns in' l^eirregitliients of mi- 
litia, and the conimttndihig tiifflceitr i^eceiving and' ^retaining him in 
their regimeht^ WitflibUt y^hion^r^ini^ «h«t he was «nfitl and un- 
qualified to dischai^e his'dttty.' ' '.' » • »' '» ' » • i- • ^ 

In the n^xt pl^k;^; he''i»<traAisf€rrM^')flit(d^]^ronHitefi'firom the 
Ross-shire nii^iaV'WBl^Wj "h^ WfeS tt stlbttltJern, tothfe Inverness- 
shire, where' 'he gAt tt ^oiApanyi 'Th««e'^« two^a^olififatg conn- 
tiefs, dtid thdtb-is"il6 'd<Mbt IhH^ t*he i<eghii^t6 wete acquainted 
with efech 6ih^ ^H& i« «h{bk!'lffcrtt-thei<ti Cc^ttld'-bls ncy report of 
any con^e<^t^f]f(:ie^ a^'to ^bi9< iImM ^ ^waiir ^>)fi«n€l«0'fbr hlb duty. 
As' a CfeptaW-itt* thy ln>Wtiites!|Jdhfe<e<'AJilitial' h^'-wad 'received, 
aild he <iDMlliliied''t(y'liv*f w««h 'th*^ofikte^4^'<m«il ther^regiment was 
disbanded'ih '18l4.'' 'He ♦Was A^8dh^¥6deitldd'in«b'^tli€ fegiment 
when it ^embddied' ill t8<)fe.- ' 'i fehsiil here meAtioilf' «sme other 
things Whidh' 'dfetitii-' «1^ >itt^ ih^l^^ *Wjdettce'< t©g»rdihg his military 
life, althmi^h¥idt'in' theJoidev^M^timW. ♦=<!£ isunteeceasary for<meto 
waste Votir tdttife *^f goit<g"tninti«fcly<ai»l •verbatii* 'ittto« the* notes 
wliith 1 have't^l^jn-; %h4 're^:dt i»thisv'tha;tisbMI) «f<die officers 
said he dls^Aar^^' his^ du^'if«itly^ 'dttdvoth^rs'thait he cmald not, 
and was pridttlpt^A. ^Th^i^'slr^'titctoieiii^tsiof his duty that the com- 
manding offictet'donld 'sefe Whettl^ ^^difi^hai^geld wi^l or not, and 
there are other' ^l^s '(]if tt, 'wtien thif^ i^gimentifas standing in line, 
when he neither could know ttor '^ee whether he 'acted of himself 
or was prompted by the serjeant behind him ^ and nobody could 
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know that but the serjeant and one or two near him y and when 
the word of eomiaand was givea fpoosb the fronts the serjeant stand- 
ing behind him o^ght J&ave i(q <teU; bwn. how to obey it. 

Then comes a remarkable affair wbieb is not ^easily docic^d. It is 
said, thatat.the greatr(i]m«l^-b6ftoe t^ .AUipd Sovevei^s, he was 
considered so nolori^u^ly^ef^fiftble of doing bis d^ty, that be would 
be a disgrace to the.foguaeiitt^.avd that some -of the officers hurried 
him out of thd nuaks- behind a h^f e^ ajad i^ltei^wards on their return 
bundled hm into ^aipost.ohtifiey and oo^veyed him back to Forts- 
mouth. ' Thsvb neithec is- nor oan be troey for it is proved, that he 
could not be in- thotrmksMat, this review, a&.he was lyider arrest at 
the time, tin 'ooQ$equenice..of the charge^ .brought agakist him, for 
which he<w«si tp be> tried' by.a court martial. . I should have i^d, 
and told ty<mv> that the witnesses must hatve, been palpably perjured^ 
if I did inofc.seB .|^b^ a'^lMtion^of the difficulty, ^hethf^n easy or 
not I do ^ not knowi may had given, which,,, if correct, -will save 
them^from tJl^e <^to;ge «£ pcajucy, by. supposing that they, must have 
been miatakan in .peeing ban. in the rankji»< J t is not impossible, 
that, fironij motives of iqum^it^y to see that gf^at review, he should 
have broke bis Itrfist, aodfgoHi^ to see it,, thinking 4;h9.t.h^ should 
not be known ^ and having. been discovered b^ some oQccoes of the 
regiment, who kne'W thAt^by saeb. conducH he was ^uiil^ of a much 
more serious crime than that forwhidi. he waa under arrest, they 
hurried him behind a hodge^that he might not be seen by his com- 
manding <^oef , and theoebjl saved him from losing his commission, 
and perhaps< something worse* This. is probable, and I state it to 
you as asolution>of thedificttltyy because 1 ait nevar willing to be- 
lieve that witnesses iu*e< guilty of perjuring themselves } and if this 
is not the ease, 'these witnesses must -be perjured* 

Then I oeme, gentlemea, to the trialbefore the court martial y and 
there you have the evidence of a gentlemimbeycmd the possibility of 
^uspiision, I mean Mr Minfhe<i« - It iaimpo^ible to. doubt one word of 
what he saidiiis.to his in^pvession at this moipent, slodas^to his ben 
lief of whait>waa>hfi8 impressioit then* ,jBi^ ^ the s^une time, when 
you eonsiderith^ ^atmr^of the ab4rge Ibhf^t (Vfas imade against him 
—that il was a<^impli% f^li— i^ ball thptl lie (bad given, without the 
leave of hisiOommfuMdiftg oS^^i^, i^ndr not having stjopped it at once 
when word was sent hiXM^o do ,(o.^xi^t waa^t tlie best a vexy^ simple 
piece of business tOieJi^pdaiA* « It required .no Solomon to tell Mr 
Minehen what w^retth^iJEiots, of the icase-^lhatfthe ball was notex- 
aetly stepped «b the > time | feiilit Itvas^ont s^soon after as Dundomiell 
couki possibly djiBmiss th»oo<lipMiy»t^d tbe.cour|.mai:tial founded up- 
on this in their veidiot. n Vhe h^at thing that a* man can do under any 
such oircumalfanices is to be^aa^vO) apd lea^ve ^he cc^ucting of his 
case in th&bandsrof his bouimti- When I.practised in tlm jCourt of 
Justioiaffy, many( ia4nai»<woiild baviothaogisd bimself^ H believe, if I 
had put idli the! i|uMtim¥i'he ,auggo$ted^ and tbo, most judicious 
thing trhatiaj^iU oaafdo^AO.tru^i.bis defenoe.to his counsel, and 
to interfere as liltle as« possibis* But -Dundonnell did suggest 
questions at the time which Mr Minehen considered as judicious, 
and he acted upon them. 
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, That being the ciise, in so &r us the capafcky <if Oundtfii' 
oell -WB^ concerned, I go ba«k now to his early state at. Dun-* 
donnell^ when under the chvge of his &tkcry and under the 
tuition of Mr Kennedy, and t^ time he spent under Mr Ken-^. 
nedy «t Aberdeen. The evidence of the aov. Mr Kennedy is 
there very strong indeed. In that evidence you are told of the in<» 
capacity of Kenneth, and it must have been so in reaUty, and not 
taken up firom after impressi^ms and surmises. It must, therefore, 
have been the impression of both the Mr Kennedies at the time, 
because we see that their testimony is corroborated by letters of the 
iather written at the same period. Now, in 1808, this gentleman 
was about 19 years of age j and what can you think of a lad <^ 18 
or 19, whose father, in writing to his elder brother, said that he 
kept him at Aberdeen that he might be able to read and spdL Af-* 
ter this it is impossible to doubt that this man^s understanding was, 
at least, greatly below par. The account that is given by the other 
tutors at the time is also corroborated Isf the impression of Us own 
father. If you wish me to read to you any of the evid^iee of the 
Kennedies, I shall do so j but I am sure it has made a considerable 
impression on your mind, and I shall take your wish whether I shall 
read it or not. (The jury replied ** No.") 

Now, then, we coo^eto aremarkaJi^e fiict at Aberdeen*— 4he sUffyof 
the intei^ded maiTiage..The ooimseI£i>rthe deitoders did n^ pretend 
to deny that there was some foundation for the story ^ but he gave it a 
mostingenious turn, by saying it was invented by Dundtmnellhimsell^ 
in (xrder to get o^t of the restraint and tuition of Kennedy. Whether 
it was so or not, can be butconjectureonthepartof any of us^-^r there 
is no proof of it ^ but it is no impeachment of Keanedy^s veracity. 
He acted upon it, he. was afraid of it, at least, and there is real 
evidence of this- in his letter to the &ther, which has been read. 
Well, gentlemen, there is another circumstance of real evidence 
ariiing out of this pro(^ that entirely corrobomtes Mr Kennedy's 
testimony. It seems that this poor young man, if he was going to 
be married, does not seem to have had a distinct idea to whom he 
yf^ gO^ to be married. The story he told to Mary JUathieaon, 
and which she communicated to Mr Kennedy, is, t^t the bride 
was to be a Miss Forbes ^ §Qit she and Kennedy went to the house 
of Miss Forbes, but did not find him. Besides, Miss Forbes was 
privy to it j for she said, '^ It is not here that he is, but at the 
bouse of Mrs Strachan,"— and it is Miss Forbes that durects them 
to that hoi^e.^ There is here a chain of circum^juices which 
amounts to real evidence ^ fi>r Kennedy did not know any thing 
about Mrs Straphan. It does not appear that he knew that Ken- 
neth visited there $ and Miss Forbes oould not have directed him 
to that house, except she knew or heard that there had beoi some^ 
^bing gdag on between Dundonaell and Mrs Affleck. Accord* 
ing^, Mr Kennedy and Mrs Cheyne go to the house of Mrs 
Strachan ^ and it is admitted that they found him there and toojt 
him away. Took him away ! A young naan then of nineteen— 
took him away under the arm like a child, and led him down stairs! 
What would any young man of nineteen, say to conduct such aa 
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itus ? He woald say to Mr Kennedy, *^ Come ia Sir, her^ am I at 
a party in a respectable man^s house, or, if you wont come in, I 
wont go out. Am I to be told by you what I am to do, or where I am 
to go." Would any young man^ who had the spirit or common 'sense 
of a young man of his ^gc^ have done dr acted as he did f observe also 
that he is carried away in such a hurry that his hat is left behind. 
And here the testimony of Mr Kennedy is eorrobotated by Mrs 
Strachan ^ and the trifling difference betwixt them signifies nothing 
in the case^ Whether right or wrong, Kennedy had placed most 
implicit belief in the story— *for he instatitly confined Kenneth, an4 
sent him off next day with a confidential man to his uncle at Naim« 
So much f(Nr Kenneth^s oaj^city* 

After that he went into the militia^ and it is distinctly proved, 
that whatever became of his understanding, he improved in his 
habits and' manners as far as a very tminformed mind could 
go. As to the degree of leaiming at which he anived, it must 
have been Twy small indeed. The Rev. Air Finlay and all 
his other tutors have told you, that they could make nothing 
of him^-**that he aevefr made any progress-^and Mr Kennedy, 
which was natmul,' wrote to his father that ^he'wairmther foettelr'at 
his arithmetic"'*— that ^* he did not waat sensie^^^-^but that he was' 
idle." I thidk you can hardly sujppose that Mr Kennedy,- in wHtmg 
thus to the fiither, who was sufficiently awake to the- iAeA|Niicity of 
his son, would hurt his feelings by leaking any fufther alluflion to 
that son's imbecility. 

Then Kenneth settled at Seabank, after leaving the militaa$ 
that certaiBily was a v^ fodifrh scheme. But thi^ wtmit prove 
his incapacity or imbecility. Many-— many a young laii»d is 
foohsh and extravagant and spends more in hiis fiither's lifetime than 
he ought to ck>. If that were to be taken as a mark of capaeity, it 
would go very fiu* to render inci^bie most of the youh^ iairds of 
the country^ and, therefiire, I should have 'thought little of -that 
circumstance had it stood alone. At that time he- had ctmtractisd 
debts to the amount of £6600 ^ but that marks nothing but 'extra- 
vagance— «nd that is no mark, <>oA knows; of incapacity; ' But 
then you're told that at Seabank he first showed, to an extravagant 
degree, his fiuldness fmr poultry. Now that, by itself alosle, I 
should have thought no mark of want of capacity. Every -man has 
his peculiar foibles and affections. One man loves horses and dogs 
— another fowling and fishings— smother golfing-— another, like my- 
self in former days, archery-*-«ad so we all of us have <mr respective 
amusements ^ and, therefore,' the mere number of poultry, even to 
the amount of a thousand or more, might have existed, and proved 
nothing. But it is not the mere kA« of |foultry, but* it is what is 
sworn to - by a number of witiies8es--*«ad' which you must believe, 
unless they are perjured in the most Mlfol manner— ^the way in 
which he amused himself with them^ that is extraordinary. • It 
has been sworn to you by several witnesses that he not only occu- 
pied himself in feeding them, of which I should have thought no- 
thing, but he laid himself down in the dirt, and allowed them to 
hop on him, feed on his person, and dirty his clothes *, and in short 
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they made almost a roostmg post of him. So here you have a strong 
fact sworn to, and about which it is impossible for the witnesses to be 
mistaken, unless they perjured themselves beyond the possibility of 
belie£ Think of the state in which the tailor found him when 
taking his measure, who said >he was «o dirty' that he could not 
handle him-^-^hathe wished hifn tQ clean himself^ andhe would not ^ 
and he was obliged to take hkk measure Uue i best way he cduld in 
that state. 

Then you are told also that at Sefibftnk he showed a g^reat propen- 
sity to b^liev^ in witchcraft, and in charms, and I don't think that 
was at all denied ^ but then it was justified by the assertion, that 
everybody in the Highlands believed in these, and that it was so 
extremely eommon as to be no mark of incapacity. That the lower 
orders, and some of the higher orders, may entertain such a belief, 
I have no doubt ^ but that it should be as common in the high as 
in the low orders, I do not believe. But still when we come to 
talk of thi& man's capacity, it is singular that the belief in witeh- 
crafb fu^d charms should be united in the. same person with the 
love of poultry and. childish amusements. Take either by them- 
selves, there is not much in them, but when you see two such cir- 
cumstances together, it must be cansidered singular. But he seems 
to hffive caxiied his belief very far indeed, in allowing an old woman 
to tie strings about U^ na^ed thighs, and to sew a particular kind of 
stone into the waistband of his breeches, in order to produce particu- 
lar effects. This is carrying belief in witchcraft a little &xther than 
I ever heard of a gentleman in his rank having done. 

Then he is marsied, and you have the contract of marriage 
which was executed on that occasion. . Wheth^ there be such 
a form of contract in our style bo<As, I know not. It is 
long since I gave over taking my law &om style books ^ but 
this cmly 1 e«ii say, that in the course of my {uractice as a lawyer 
I have revised some hundreds of contract^, and in .the course 
#f my experience a$ a Judge, I have had to judge of a hun- 
dred besides, at least a great number : but such a contract of 
marriage I never Saw in Scotlaad. I know that in great families 
in England it is not uncommon in the husband to settle an annuity 
on his wife during the marriage, under the name of what is called 
pin-moneys but I never heard of. a marriage in England, however 
opulent the husband might . be, where pin money equal to more 
than one-third of the income of the estate was allowed. We are 
told that it was not as pin-money, or having it at her own disposal, 
that this settlement of L.500 a-year was made on Mrs. Mackenzie, 
but that it was with a view to secure a- suitable provision not only 
for Mrs Mackenzie but for Dundonnell himself, that the settlement 
of L«500 a-year was made— an arrangement deemed, necessary, it 
is said, in consequence of his extravagant habits. If this was the 
case, it was an ingenious contrivance of the agent here, who had 
no authority whatever by the instructions of Dundonnell, and which 
did not originate in his mind. I am surprised that this circiun- 
stance was not noticed. You have the note of instructions, which 
are holograph of Dundonnell. Now, what is his direction P 
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^* My vife to have no more ftom the renu than L.400 Id caie of dhildren, a 
kundred more if none." 

These ftie his ixistruetiotts for a jointure, and a jointure only) 
and there is not the least evidence of the smallest communication 
having passed between him and his man of buanessy other than 
these instructions on the subject^ till you &id the oontinct drawn 
out. Instead of this jointurOi he is bound 

*^ To make payment to the said Isabella Roy. h» promised spouse, yearly^ 
and each year during all the days of her life, not only during the subsistence of 
the present marriage, but aft^r his, the said Kenneth Mackenzie's, decease, in 
case she shall survive him, and there being issue existing of the present marriage. 
But which restricted sum shall be again extended to Hhe foresaid mmuicy of 
L JKM), in case of the death of all the children of this maniage, during her life, 
the said restriction Qr increase respectively to become payable at the first term of 
Whitsunday or Martinmas thereafter^ ^ and that free and exempted from all bur* 
dens and deductions whatsoever.*' 

Now, here is evidence of the way in which this gentleman's 
men of business treated his instructions, and how they managed 
the deeds for him. How it would have been effectual had it come 
into contact with the creditors, is a doubtful point. But it is no^ 
thing to the purpose ^ here are his instructions for a joiiitUre ma- 
nufactured into an obligation during the whole subsistence of the 
marriage ^ and it is a curious fact, that Mr M'Bean, the agent in 
the contract of that marriage, goes directly in the face of theg^e in- 
Structionsk 

Now I come to that part of the case, where, if I had been 
sitting as sole judge, and the' determination depending upon ine, 
I should have begun and ended — I mean to the concoction and 
manufacture of the ' deeds ^ and the first thing here to be no- 
ticed is, that the very first appearance of these deeds in the me- 
morandums or scrolls is in the hands and person of Roy, the de- 
fender. Now, here I must state to you, as was forcibly stated by 
the Dean of Faculty, that the law has an extreme jealousy of the 
interference of any party materially interested in a deed, in the 
concoction of that dfeed^ and especially if that person be a man of the 
law, aud in the confidence of the testator. I do not remember the 
opinion of Lord BraxfieW, and President Sir Islay Campbell, in the 
case referred to by the Dean of Faculty, but well I remember that 
most acute and able Judge, Lord Braxfield, stating in another 
case after it had been determined by the Court of fifteen Judges, 
that he never knew a will to stand good that a writer or a lawyer 
cooked for himself. Let us see what is the account given of the 
manner in which Roy received these instructions. 

*^ The defender's intercourse, in the meanwhile, with Dnndonnell, was nei- 
ther frequent nor extensive. He scarcely knew him previous to his sister^s mar- 
riage, and it was only in the course of a short visit in autumn 181&, two years 
after, that thay could be said to have become acquainted. Except upon this oc- 
casion, and for a few days in each following autumn, and in spring 1822 and 
1824, they never personally met." 

Then what doe9 he say :~ •. . 
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^'' It was io the oourse of that first visit, in ]tf19, that Dundonnell port into ifte 
defender's hand a written note of inBtructions, which he directed litm to transmit 
to Mr JEnea& M^Bain, tbeiijliis agent, containing the heads of a settlement of his 
estate in entail, in favour or the heirs of the marriage, then of the defender and 
other heirs sttbstknte, under burden* of his wife's liferent,' and certain legacies and 
pravisionsi Nothing could have keen mors oncspecfcd to the dander than this 
eomibwniciition. 

Now, it is singular that this gentleman^ who' was so rooted and 
obstinate in his resentment, was so very sudden in his affec- 
tions 'y for supposing him to have the fixed intention of disinherit- 
ing his brother and his family, is it not strange, that in the course 
of this short visit, hardly acquainted \\itb Mr Hoy, he took such 
an affection for him as to make him his hpir in preference to the 
other numerous acquaintance that he had in his own neighbourhood, 
and among his own clan and kindred P I say nothing of the indeli- 
cacy of Mr Roy in permitting himself to be his nu)uth-piece on that 
subject. If he gave him such a paper of.instructions, Xi r Koy should 
have said, I can have nothing to do with it y in the first place, it is. 
most indelicate for me to interfere with it ^ and, in the second place, 
it will vitiate and taint the very act you are going to do. Instead of 
that, he takes the paper, and transmits it to x\ j 'Bean, who receives: 
it certainly without any authority from Kenneth, ^nd he must have 
taken it on the word qf Roy alone, but this is of little consequence. 
Mr Macbean acted with great propriety and honour, and refused to 
execute the settlement } he thought it ri^ht and proper, if Dun- 
(ionnetl chose it,^to execute a settlement, but he made it in favour 
of the natural heirs j and so returned the scroll to Bundonnell ; 
and we hear that Dimdonnell was exceedingly offended at the al- 
llerationsy although he took no offence at the alterations made in 
ti^ marriage contract. There the matter rested^ there the mat- 
ter might have rested, and for any thing you or I can know, there 
it would have rested, if Koy had not interfered again. It is stated 
to have been Roy^s wishes, and his remonstrances, and liis advice 
to I>undonaiell, seconded by the advice of his master, Mr Macbean, 
that the estate should be allowed to go, failing the heirs of his mar- 
riage, to the families of his brother and brother-in-law ? What oc- 
casion, then, had JNlr Roy to thrust himself into this matter any 
more ? If he wished the estate to go to the pursuer, why, then, 
Dundonnell had the scro])ls of a deed to that effect ^ and if he did 
not execute a deed, the law declai'ed that it should go in favour of 
his brother and his brother's family, and, therefore, if Roy was 
sincere in his wishes, why did he not let the matter rest where it 
was ? Dundonnell might have sent back the deed to be extended, 
or have got any writer at Dingwall or Inverness to extend it, and 
be could have executed that deed which Roy tells you was the de- 
ftire of his heart ^ and if he did not, the law carried the estate as 
Roy wislied it to go. But after waiting some time, Roy- thrusts 
himself into the business again, volunteers to write to Dundonnell 
to tell him that he finds he has not executed the settlements — ^re- 
minding him of the precarious nature of human life, and that he 
was liable to sudden attacks, and therefore he ought to execute his 
settlements. Roy puts the machine in motion again— -there he is 
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again the instmetor of a settlement by a man whom he' tells you 
was rooted in his aversion to his brother, offended at Mr IVlacbean 
for not wishing to give the estate to Itoy, and determined to do so. 
Strange conduct indeed if Roy was serious in his wish ! What 
business had he to interfere ? The tlung was already in the best 
possible train to accomplish his wish. There was a deed to be exe« 
cuted in favour of Thomas, and if not executed, the law carried the 
estate to him* 

In ccmsequence of this, Dundonnell is again set in motion, 
and new instructions are given to iMacandrew^ and strange to 
say, here you have Roy present again at the dehberation. For 
it is in evidence that while Macandrew and Dundonnell were con-' 
versing about this settlement, the wife came into the room, and 
Dundonnell said to her, ** Isabella, we are on business ^ go you 
away.*^ Then came Roy, and he seems to wish to retire,2uit Dun- 
donnell calls him back, and tells him he is about his seulements, 
and he accordingly comes into the room. What passed we cannot 
know i but there he is personally and palpably present at the con- 
coction of these new instructions which were to convey the estate 
to himself. Here we see that hitherto not one step was taken in 
the preparation of these settlements in which Roy was not concern- 
ed, and an active party, doing that of which the law is so jealous— 
the interference of a party interested in the deed, and the prepara- 
tion of it — and that party a man of the law in the confidence of the 
testator. Macandrew said that Dundonnell had corrected Mac- 
bean's scroll partly before he saw it, and partly in his own presence. 
We have no account that Roy was sent out of the room, and there- 
fore it must be presumed that these instructions were made also 
in his presence. And here, strange to say, as was pointed out by 
the Dean, Macandrew imitates the conduct of Macbean, and takes 
upon him to make an alteration in the deed, not authorized by the 
instructions he had received ; for in the instructions I think it is 
stated that the legacy to Roy was only to be L.IOOO payable at his 
death 5 but the deed gives him L.SOOO, payable three years after 
that event, with interest. I know t^at in an ordinary case where 
no such question as this arises, it is undoubted law that you are 
not entitled to look back to previous instructions, because the law 
presumes to the last moment that a man may alt^r his mind — ^but 
we are talking here in favour of a party concerned, and the manu- 
£a,cturer of the deeds j or at least he interferes infinitely more than 
a party is allowed in law to do. Then in the instructions sent by 
Dundonnell, and tested and witnessed, there is a note of the lega- 
cies, in which the legacy to Campbell is not included : but in the 
deed there is a legacy to Campbell — a farther alteration in these 
instructions. Then as if Roy had actually been intending that all 
these things, apparently done for him, should ultimately tend to 
prevent the estate going to himself, he comes on the stage again — he 
contrives, most foohshly and absurdly for himself, to be at Dundon- 
nell when the deeds are executed. Not one step is taken in the pre- 
paration, progress, -or execution of these deeds, in which Roy is not 
more or less implicated—- he kept out of the way to be sure when they 
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were executed— -he and Macandrew went away on some expeditioD^ 
and it is stated that they were absent one liight, and atleastpart of two 
days-— and yet I dont see how that could well be, because Manford 
and Macandrew swear that they had a distinct impression that the 
deeds were positively compared by Macaodrew. How does that 
accord with Uieir abs^ce f I dont see how these two &icts accord 
with each other. That the d^eds were compared by Macandrew, 
is doubtful, and he may be mistaken ^ but be that as it may, the 
deeds are extended by Maafijrd, the clerk or apprentice of Mac- 
andrew* 

Nowy Macaandrew was in the confidence of Roy, and he 
had previous communicatioa with him about these settlements, be- 
cause there is produced a letter from Roy to Macandrew, dated Jst 
October 1819, in which he says that he told Dundonnell that he 
had spol^pi to Macandrew about his settlements ^ and just before 
this, Mr^Macbean and Roy had agreed among themselves that 
Macandrew should be factor on the estate of Dundonnell. There^ 
fore, I say that Macandrew is to be considered here, not only as 
the agent of Dundonnell, but the confid^itial agent of Roy the de- 
fender also ^ and it wont do to say that he kept out of the way, and 
that the deeds were extended by Manford the apprentice — ^the 
master and clerk or apprentice are one and the same« 

We now come to the execution of the deeds. Manford 
swears, and I daresay it is a fact, that he went in search of 
another witness, and brought in Frazer. Now, Macandrew wa» 
obliged to admit, that although he had no conversation with 
Roy on the subject, Roy must \iivh known something about it. It 
is hardly possible to suppose that he did not know, when he saw 
Macandrew coming up with the array of stamped paper ) and when 
he went away, leaving Manford in the house with the stamped paper, 
it is no great stretch of charity to suppose that Roy was well aware 
of the deeds. If he was aware of what was going on, then he should 
have remonstrated. But did he call in any of the &mily or Mends of 
Dundonnell? Did he call in his sister to back him, and say, 
** Good Heaven, my dear sister, what is going on here ? — ^is tlus 
man going to execute this insane deed in my &.vour ? I have re- 
monstrated against it ^ Macbean has remonstrated ^ and yet here 
are Dundonnell and Manford, with stamped paper, ready to exe- 
cute it— -let us try to prevent him from being guilty of this piece 
of injustice.** No such- thing. Roy is perfectly passive ', he is in 
the neighbourhood, and in the house, privy, as Macandrew sup^ 
poses, to what is going on, and he allows the deeds to be extended 
and executed in his favour. 

Then comes Manford's account and his diary. There is nothing 
uncommon in keeping a diary, and nothing particular ^ but what i» 
the entry in the diary P It stated that, after the execution of this 
deed, he had a very pleasant conversation with Roy ^ that he was 
much obliged to him, and that he had great hopes and expectations 
from him, and so on. And then he tells you that, in case any after 
question should arise upon the subject, and in case Fraser should 
be called on in regard to the execution of these deeds, he 
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advised Fraser to take a memozaadum of the circumstance ^ 
and he mentioned, as one of his chief reasons, that this was the 
first deed he had seen witnessed hy an uneducated countryman. 
Very likely he sil|qposed that Fraser was so, but Fraser by no means 
appears to be to -, for his mismotaiukuB' is well written, and well 
spelt, excepting one word, the word approved^ which has one j? in* 
stead of tw^. Manfond told . him to< take a memorandaHn x)f the 
deeds which he had witnessed ; and what is the memorandum that 
Fraser takes P it is, that fa^ had witnes^d ' thd exedution of tw^ 
title-deeds. Fraser was not so far uneducated that he could have 
mistaken a title-deed Ibr a settlement* He positively stated that 
he thought he saw at the head of the deeds, when leaning o^er the 
chair of Dundonnell, the word '^ titie^deed*^ written ; and it was 
that circumstance that made him put title-dted into his memoran-^ 
dum 'y that is an extraordinary circumstance-— a very extraordinary 
circumstance. How he came to see, or thought he saw^ that writ- 
ten on the top of the deeds, it is impossible to know. He says nolv' 
that he rather thinks he was mistaken, but he was not mistaken 
when he put that down in his memorandum. Then there is an- 
other extraordinary circumstance. Manford swears that Fraser 
came in only after Dundonnell had commenced, and was in the act 
of signing the deeds, at least the first deed } and yet although Dun- 
donnell had begun to sign the deed without Fraser being present, 
or knowing about the matter, Manford sweairs that when he 
did come in, Dundonnell proposed that it should be read over 
to Fraser. A strange inconsistency is this, and betrayed a com- 
plete ignorance of business, in the &rst place, going to sign the deed 
without the witness being present, and again that the witness should 
hear it read over. Thift the law requires only in the case of a blind 
man executing a settlement. You yourselves, gentlemen, have, 
no doubt executed deeds, and you would never think of inform- 
ing the witness whether it was a deed of settlement or not. 
And what is still more extraor^ary, is, that although Dundonnell 
had been told that it was not necessary, he actually made the 
same proposition at the signing of the second deed, i^eh is not 
a great proof of the capacity or memory of Dundonnell. 

Now, gentlemeh, I am drawing to a conclusion, and I repeat to you 
what I have said before— if I had been to determine this case 
according to my own judgment, I should have begun and ended 
with the manufiLcture of these deeds and the part that Roy took 
in them ^ for if Mackenzie of Dundonnell had had ttvice or ten 
times the capacity that he had, I think there was here inter- 
ference on the part of Roy in the concoction of the deeds in his 
own- favour, that would have vitiated them. As to what pass- 
ed afterwards, I shall not say one word-— it can neither make 
matters better nor worse. After these observations from me, 
which I think may be of nse, it is for you to consider the question. 
Remember it is for you ultimately to determine this case, and not 
me. You will consider what I have said', but give it no more 
weight than what you think nepessary to give it. If you are of 
opinion, on taking the whole circumstances together, that the 
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capacity of Dundonnell such as he had, and the interference of 
Hoy, such as it wa»— taking all these circumstances together, if 
you think that they cannot be considered as the genuine, pro- 
per, and legal deeds of Dundonnell, you will find for the pur- 
suer 'f but if, on the contrary, you think there was no improper 
interference on the part of Mr Roy, and that there was capa- 
city on the part of Dundonnell, you will find your verdict ac- 
cordingly. Gentlemen, I am sure, that, after the attention you 
have given to this case, be your verdict what it' will, it cannot 
but be satisfactory to the country ^ for if ever a case was ably 
managed on both sides, and deliberately considered by a jury, it is 
this. 

The jury retired at twelve o'clock, and at half-past two the 
Lord Chief Commissioner received their ** Vebsict fob th£ 
PuRSU£B,'' which was hailed by the audience with strong 
marks of approbation. His Lordship returned thanks to the 
Jury for his learned brother and himself, for the patient atten- 
tion which they had given to the case^ and stated that their 
verdict was agreeable to the opinion which his learned brother and 
himself had formed. 
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